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TO the’reader. 


More than twenty years have elapsed 
since the essay* now submitted to the public 
was announced by Mr. liut/er in one of his 
valuable * notes to the octavo edition of 
Coke on Littleton . At that time one half 
only of the volume had been written, and 
that half was in an'imperfect state. 

In the interval, every authority which has 
•occurred has been enlisted into the service 
of this work. Though merger be the sub- 
jeet, yet in truth and*in effect the volume 
contains a Treatise on Estates, and may be 
considered as an essential-part of the un¬ 
dertaking', in which the author is engaged. 

e; O O 

Though merger, in itself, is an abstruse 
subject, yet any one at the most early age 
of his studies, may safely take this volume 
into his hands, and peruse it as an elemen¬ 
tary treatise ; and as the meat is of adding 

•' O 

to the stock of knowledge which he has to 

V ' 

acquire in the progress of hi.vstudies. With¬ 
out pursuing this mode of treating the sub¬ 
ject, the learning of merger would not have 


i.. 
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volume now contains at least three thousand 
propositions, <5n subjects of every day’s 
occurrence; and there is scarcely a proposi¬ 
tion throughout the \fork which will not be 
found useful even in the earlier partbf the 
student’s career. 

Although some en'ors will no doubt be 
discovered iii .this work, yet<in detailing the 
language of reports and of text writers an 
attempt has been made to caution* the rea¬ 
der against those errors into which he might 
® . t n 
be led, by positions whicl 1 are doubtful, or 

are supposed to be over-ruled, or not to be 
well founded. 


This is a very important part of an ele^ 
mentary work ; and one which cannot be 
too generally introduced, or carefully ob¬ 
served. 


• Should the reader derive as much benefit 
from the perusal, as the author has in the 
compilation, of this volume, the end which 
he proposed to himself will have been fully 
attained. 

There are a few* verbal and literal errors 
of the press,* and some of the author, which 
the reader will easily correct ; in particu¬ 
lar he should ipsert aquilas for cl quit us, and 
valorem for va/entiam 


7, Lincoln’s Inn, New Square, 
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PRACTICAL TREATISE 

ON 

CONTEYlNCl N-G, 


ON SURRENDERS, 

» INCLUDING 

MERGER. 


INTRODUCTION. 

THE surrender of estates, and the form 
of the instrument of surrender, will be the 
subject of this volume. • 

As the menjer of the estate to be sur- 

O 

rendered, forms a circumstance in the de¬ 
finition of a surrender, the law of merger 
of estates is, oF consequence, intimately 
connected with the law of surrender. 

Besides, the law of merger is in itself a 
curious and interesting learning, scattered 
in the books, and not collected with 
scientific skill, or in a detailed manner in 
any work : also, as ,this subject will be 
found worthy of notice, in proportion as it 
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is thoroughly understood, the first and a 
large part of this, volume will be devoted 
to a review of the learning applicable to 
merger. Thisw*ill be done from the fullest 
conviction,that its importance,illustrated as 
it will be with observations leading to prac¬ 
tical conclusions, will engage the attention, 
and invite the study of those for whose use 
this work is" designed. No'subject has 
engaged more of the author’s attention for 
the last twenty-five years, or received a 
greater portion of his research. 

To the conveyancer in particular this 
learning is of high importance. The security 
and sometimes the foundation of a title, 
depends on this learning ; and now, since 
the practice of procuring an assignment of 

Vi 

outstanding terms, to protect the inheri tance, 
is so generally adopted, this learning fre¬ 
quently decided the inquiries necessary to 
be made for existing incumbrances. Some¬ 
times also the advantage of priority, as be¬ 
tween incumbrances, (a) will be lost for want 
of sufficient caution in the application of this 
head of the law. That titles are open to ob¬ 
jections, or free from them, is a conclusion 
frequently to be drawn, on a review and con¬ 
sideration of this subject. Gentlemen engaged 
in the other departments of the profession, 
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have some, though perhaps not equal occa¬ 
sion to be intimately acquainted with this 
learning. (6) That an action of ejectment, or 
of waste, may or may not b'e maintained ; 
that an estate shall be considered as held 
in possession, or in reversion, or in remain¬ 
der ;(c) that a subsequent mortgagee for a 
valuable consideration,and without notice of 
a former mortgage, shall prevail over, the 
prior mortgagee, by obtaining a conveyance 
of a legal estate, anterior in point of time, 
or the order of its limitation, to the estate 
vested in the first mortgagee; that judg¬ 
ment in a writ of. dower, shall be with a 
cesser of execution, during a term or not ; 
that there is or is not a complete right in a 
husband to curtesy, or in a wife to dower; 
that a writ of right,may or may not be 
maintained ; that a common recovery is 
good or bad ; that the dtynandant's Avrit 
may be abated or not ; that a joint-tenancy 
is or is not severed ; that a contingent 
remainder is or is not destroyed, or does or 
does not admit of destruction ; that pre¬ 
ference shall be given to the heirs on the 
part of the father, or of ’the mother; that 
the heir of the purchasing ancestor, or 
the heir of the person last seized, shall suc- 


(b) Co. Lit. 273. b. 338. b. Cora. Dig. Surr. L. 2. 

(c) Willoughby v. Willoughby, 1 Term Rep. 763. 1 Coll. 
Juridica, 337. 


ceed to the estate; that the present owner 
deriving his title partly under an intail, 
and partly by descent of the expectant fee, 
sharj hold the tands charged with the debts 
of his ancestor, or discharged from the 
same ; thtit a tenancy by copy of court 
roll has ceased ; that a conveyance is oper¬ 
ative, are conclusions which must be drawn 
in a great valiety o'f instances; and it will 
happen more frequently than is generally 
supposed, that these conclusions cannot be 

drawn without reference to the law on the 

* 

merger of estates. That these and other 
considerations of the same nature arise out 
of this learning, will appear from a perusal 
of this essay. The necessity then of study¬ 
ing a head of law, involving so many im¬ 
portant considerations, is too obvious to 
require a recommendation enforced in 
strong terms. Perhaps it may be advanced, 
that few subjects are more deserving of 
investigation ; and it is well known, that 
few have received a smaller portion of 
attention. Numerous, and, in many instan¬ 
ces, refined distinctions arise out of the law 


relevant to this subject. Several points con¬ 
nected witfnthis learning, still remain open 


for litigation, consequently, they leave room 
for xfoubt, and therefore merit inquiry and 
examination. On this occasion, as in the 


attempts already rriade, the author will be 
rnntent to nrnnose the rules, to exhibit 


the instances to which they apply, and 
state the circumstances under which dis¬ 
tinctions arise, on the one hand admitting, 
and on the other hand excluding the appli¬ 
cation of the doctrine. This plan is suffi¬ 
ciently comprehensive for his purpose. It 
will enable him to advert to the cases, 
furnishing examples of the distinctions ; to 
introduce the exceptions,and observe on the 
points still remaining unsettled. With can¬ 
did anti liberal men, the difficulty of the 
subject, to be explore^ only by means of 
intricate and unbeaten paths, will be an 
excuse for the .defects and errors they 
shall discover. From those most distin¬ 
guished for their abilities and their know- 

O 

ledge, he knows, by experience, that most 
candor and liberality are to be expected. 
They of all others ’are best qualified to 
judge of the difficulty of writing a tueatise 
on this subject. 


ti 


ON MERGER. 


CHAP. I. 


On the Objects and Definition of Merger. 

The object ofifcerger is to accelerate tlic 
possession, or at least the estate in which 
the merger takes place. * This observation 
will disclose the reason of several of the 
determinations, particularly the doctrine 
of the merger of terms in each other, 

A definition of merger (a) is not easily 
given, and it is less easy to present the 
reader with an accurate and summary view 
of the circumstances which furnish the con¬ 
clusion that a merger has taken place. (6) 
Sometimes merger is described to be when¬ 
ever a greater estate and a less coincide and 
meet in one and the same person, without 
any intermediate estate, whereby the less is 
immediately 'annihilated, or is said to be 
merged, that is, sunk or drowned in the 


(a) Webb and Russel, 3 Term Rep. 402, 
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greater, (c) Nothing is more clear, than 
that merger is an act of law ; and it appears 
entitled to the denomination of the ex¬ 
tinguishment by act of law ’of one estate in 
another by the union of these two estates. 
To consolidate two estates, arid' confound 
them into one estate, is its effect. The estate 
thus blended, will give the precise time of 
enjoyment, originally limited by the, more 
remote of the two estates, and no more. This 
point should be kept steadily in view. It 
is always to be remembered that the estate 
in which the merger takes place is not en¬ 
larged by the accessionofthe preceding estate. 
After the merger, the only subsisting estate 
continues precisely of the same quantity 
and extent of ownership as it was before 
the accession of the„estate which is merged. 
An analytical inquiry into the subject, will 
prove merger to be anactqf Jaw. It will also 
prove that as far as the person in whom the 
two estates unite isconcerned, it extinguishes 
one estate, and attains this end by confound¬ 
ing the time of the prior particular estate, 
in the time of the next vested estate. These 
observations shew that the union of the two 
estates enters essentially into the definition 
of merger, and is necessary to the operation 
of this act of law. Extinguishment is a 

consequence of the application of the doc- 
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trine. This is to be collected as a clear pro¬ 
position, from the circumstance, that unless 
the two estates unite so as to become one, 
and .as against the person on whose tenancy 
this act of law takes place, give one entire 
and undivided estate, and unless the former 
of these estates be extinguished, or at least 
suspended in the more remote estate, the 
prior, estate is not affected by the doctrine 
of merger. For extinguishment, in other 

O O 7 

words merger, is the effect, while union is 
the cause. In Smj,th and Lord Camelford, 
(d) the late chancellor gave a very accurate 
description of the effect of* merger, inobserv- 
ing that the estate for life was moulded into 
the estate-tail. In an ingenious argument 
on the case of Webb v. Russell, (e) Mr. 
Serjeant Shepherd stated the general rule of 
law to be, that “ where a term and reversion 
“ expectant on t^at term, unite in the same 
“ person by a different creation, in the same 
“ right, the term is merged in and extin- 
“ guished by the reversion.” In a subse¬ 
quent part of this essay, it will be necessary 
to advert to two branches of this definition ; 
first to shew that‘the different creation is 
not essential* to merger, and secondly, that 
in some cases there may be a merger, though 
the several estates are not held in the same 
right. 

--- - ■ ■ — --- 

(d) 2 Ves. Jun. 714. 

(e) 3 Term Hep. 304. See also Brooke Exting. pi. 50. 
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CHAP. II. 


On the difference between Merger, Suspension , 
Extinguishment, Discontinuance , and Re¬ 
mitter. 

% 

To render the principal subject more in¬ 
telligible, it will be convenient and useful 
to consider the difference which in point of 
law exists between the five acts of law deno¬ 
minated merger, suspension, extinguish¬ 
ment, discontinuance, and remitter. 

Merger is the annihilation of one estate 

D 

in another. 

Suspension is a partial extinguishment, 
*or extinguishment for a time. 

Extinguishment is tlie annihilation of a 
collateral thing or subject, in the subject 
itself out of which it is derived. A rent (a), 
a common, or a seignory, may be extin¬ 
guished. That the estate in tlie rent, com¬ 
mon, or seignory, ceases, is the consequence 
of the extinguishment of the subject itself. 
When the subject ceases, the estate therein 


must also cease. Under the doctrine of 
merger the subject may continue after the 
annihilation of one estate in another ; for 
notwithstanding the annihilation of the 
estate, the subject continues, and the effect 
of the merger is only to involve the time of 
one estate in the time of another estate, or 
at the utmost, to accelerate the right of 
possession under t'he more remote estate. 
Thus suspension and extinguishment, cor¬ 
rectly taken, are applicable rather to the 
things themselves, than to the estates or 
degrees of interest therein. 

Discontinuance is the * cesser of a seisin 
under one estate, and the acquisition of a 
seisin under a new, and necessarily a wrong- . 
ful title. 

It is the cesser of seisin under one estate, 

* 

and the commencement of a seisin under a 
jnew title: thus, when tenant in tail discon¬ 
tinues the estate-tail, the title under the 
estate-tail is suspended, and there is a new* 
estate under a new title, gained by wrong. 
The same effect is produced, though the 
remedy to redress the injury is different, 
when a tenant for life aliens tortiously, 
and by that means puts an end to the seisin 
under which he was tenant for life, and a 
new seisin depending on a new title is 
gained, (a) 

%• 

(a) l ln*t. 251. b. Chudleigh’s Case. 1 Rep. 140. Good- 

.. 1?_1 T 



Remitter is the act of law which puts 
an end to the seisin under the wrongful 
and new acquired title, and restores the 
rightful owner to the ancient seisin- and 
better title. 

Suspension is merely fora time, because 
the party whose interest is to be suspend¬ 
ed, has a particular estate ; or because 
he has a defeasible interest, so that the 
subject itself, or the estate therein may 
revive,'when there shall be a separation of 
these interests, which,if they were abso¬ 
lutely united, would be extinguished.— 
Lord Coke(^) has. accurately drawn the dis¬ 
tinction, with the exception that he hath 
omitted the durability of title. Accord¬ 
ing to his Lordship, et suspence in legal 
“ understanding is .taken when a seigniory, 
“ rent, profit, apprendre, &c. by reason of 
“ unity of possession, of the seigniory*, rent, 
“ & c. and of the land out of which they issue 
“ are not in esse for a time, et tunc dormiunt, 
“ but may be revived or awaked ; and 
“ they are said to be extinguished when 
“ they* are gone for ever, et tunc moriuntur , 
“ and can never be revived; that is, when 
“ one man hath as high and perdurable an 
“ estate in the one as in the other.” 

Perhaps, the doctrine of remitter may ap¬ 
pear to have some connection with the learn¬ 
ing on merger. An attentive examination 
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of the two subjects will prove that thefe is 
a wide difference in the mode in which 
merger and remitter severally operate ; re¬ 
mitter is the same in effect, as to rights and 
titles, which merger is as to estates^ and ex- 
tingjiishment is of things. The doctrine 
of remitter proceeds on the ground that the 
possession is cast on an innocent person, who 
has an existing title*”to the possession, or in 
the pithy language of the law, an entry con - 
geable , (c) or that the freehold is cast on a 
person who lias a right which is remediable, 
and who has done no act by which he has 
estopped himself to insist on his ancient 
title ; and then, as often as the possession 
where the entry is lawful, or the immediate 
freehold, when the right is remediable, de¬ 
volves to that person by act of law, or is 
vested in him by the act of the parties, 
without his concurrence or voluntary con¬ 
sent, or at a time when that person (as in the 
case of an infant, feme covert, &c.) is under 
an incapacity of giving assent to any act 
which would be prejudicial, the law does of 
itself, restore the party to that estate to 
which he had a subsisting right of possession, 
at the tijpe when he entered, or a subsisting 
right of action at the time when the freehold 
devolved to him. By these means the law 
d^nies.that the estate under which the party 

* . f 


in one case entered into possession, or in 
the other case became seised of the free¬ 
hold lias any continuance. So that remitter, 
when it operates, universally supplies the 
place of|an entry, when an entry is lawful ; 
and of an action, when an action-might be 
maintained ; and it redresses the injury done 
to the person, in whom the right resides ; 
by putting him into possession, or obtain¬ 
ing for him seisin of the freehold under his 
rightful title, in the same manner, and to 
the same extent, as he could restore himself 
to his estate by means* of an entry, or an 
action. This restitution of right by mere 
operation of law, is given in lieu of an en¬ 
try, when an entry is lawful and might be 
made ; and of an action when an action 


might be' maintained ; and it supplies the 
place, and has all tlfe effects of such entry, 
or according to the circumstances, of such 
action. It is given upon the principles 
of justice ; on the ground that the right of 
entry being in the person in actual posses¬ 
sion, or the right of action being in the 
person who has seisin of the freehold, there 
is no one, in one case, upon whom he can 
enter, or in the other case, against whom 
he can bring an action ; therefore the law 

o 

places the party precisely in that situation 
to which his entry or action, grounded on 
his former title, wou-M have restored him; 


and to the intent that if anv nprsnn will rnn 
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trovert the title in an action, the mere right , 
as it subsists between these parties, may be 
discussed and decided. 

F rom the writings of Littleton and of Lord 
Coke, his learned commentator, it will appear 
that the object of the law of remitter is to 
restore the party to his ancient title. Thus 
remitter puts an end to a defeasible estate. 
It seats the person in whom Hie right re¬ 
sides, in his former ownership, giving him 
the tenancy on the footing of that Owner¬ 
ship. It revives the seisin under the an¬ 
cient title, in favour of the person in whom 
the possession or the freehold becomes 
vested, under a defeasible estate.—Merger, 
on the contrary, puts an end to a subsisting 
estate, though held by a good title, and it 
accelerates the right of possession under a 
more remote estate, residing in the same 
person.., 



CHAP. III. 


On the Origin of Merger , and the Principles 
to which this Learning is to be ascribed. 

m 

An endeavour to refer the learning of 
merger to any precise principle of policy, 
or of reason, and to support it with certain 
and exclusive pretensions, on that ground, 
appears to be a vain attempt The sub¬ 
ject does not admit of any historical deduc¬ 
tion. No conclusive reason can be assigned 
for some of the distinctions advanced on 
this subject, and to be collected froiti 
books of authority. In all probability, this 
learning results from the rule nemo potest 
esse do minus et tcnens; or from the incon¬ 
sistency in allowing a person to have two 
distinct estates in point of fact, while one 
of these estates does, at least in legal in¬ 
tendment, include the time of both these 
estates. Whether one or the other is the go¬ 
verning reason is equally uncertain. Each 
reason is open to some' objections arising 
from the aODlication of the doctrine to nar- 


1 
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ticular cases; 'arid stiJl no reason of more 
cogent argument can be advanced. 

The learned Gilbert , in his Treatise on 
Tenures, has a passage, which if it may be 


understood to refer to the learning of mer- 


ger, accounts for that learning on a ground 
which has very little correspondence with 
the second of these reasons. ]t has more 

i 

connection with 'the reason drawn from 

* 

the feudal law, against the existence of 
tenancy and seignory of the samo land, in 
the same person. His reasoning is therefore 
referrable to the first reason, or ground. lie 
accounts for this conclusion of law on the 

t » 

presumption of a disclaimer of the tenancy, 
and renunciation of the feud. After ob¬ 


serving that if tenant for life makes a 


feoffment, or levies a fine, it is palpably 
contrary to his oath'of fidelity to the rever¬ 
sioner, and therefore is a plain renunciation 
of the feud; he adds, so in the case of 
the remainder, the estate for life is drowned, 
therefore the estate for life is renounced, 
and the remainder commences. There is at 
least a large portion of plausibility in the 
reasoning thus advanced. However, this 
accoltlt of tjie reason of merger is not al¬ 
together satisfactory. The principle, con¬ 
sidered as proceeding from the intention of 
the .parties, or as depending on a breach of 
th#^uda*l contract by the tenant for life, 

not bv anv means free from obieetion. 



Allowing the conclusion of law to proceed 
from intention, and to be founded on that 
basis, then the act of taking the remainder, 
must be as decisive in reference to’the 
estate of the tenant for life, when, he takes 
a less estate, as when he takes a larger 
one. Resting it upon default, therf, when 

he becomes the owner of the fee, there 

• • 

is no one to claim any benefit front the 
renunciation of the feudal contract; and by 
taking a grant of a lesser estate in remain- 

O O 

der, the estate of freehold will not merge, 
although the acceptance of a present lease 
for years will be *a virtual surrender of a 
lease for life, (a) 

Possibly Gilbert treats of the renunci- 
ation of the feudal contract, as a disclaimer 
of the former tenancy, and as proof of an 
implied intention to become the owner of 
the seiguory, or to establish a more imme¬ 
diate connection between himself and his 
lord, and his anxiety, will,and determination 
to be the tenant uf an estate held under 
different conditions. Even these reasons 
do not place the doctrine on a ground 
which in its application to all cases is 
tenable. 

/ 

Sometimes, it has been said, that the 
reason of merger and extinguishment, is 
the admission of the lessor's power to make a 


(a) Com. Dig. Sr'. 1 
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new lease. This reason has been repeatedly 
denied ; and it lias been insisted that mer¬ 
ger is effected merely on the ground of 
the accession of the immediate reversion to 
the particular estate. Clearly and indis¬ 
putably, the accession of one estate to ano¬ 
ther, Or more, accurately speaking, the 
circumstance that two estates immediately 

04 J 

expectant on each other, meet, t or are 
united in the same person, is the cause of 
merger. Still, however, the reason for 
which merger is the conclusion of law, on 
this accession of estate, is not rendered more 
obvious by this deduction, or by this 
admission. 

The cases to be cited in the progress 
of this essay, will also prove that the 
reason of merger has sometimes been 
referred to the change of remedy. 

Among the more probable grounds on 
which the doctrine of merger is applied 
to estates, the leading, though certainly 
not : |^e only circumstance, is that the 
time of one estate also comprises the time 
of the other estate \ and that it would be 
absurd for the Jawto admit that the same 
person had ’two distinct estates, when 
the time of one of these estates was, in con¬ 
struction of law, equal to and involved in 
the time of the other of these estates. 

It was to this ground that the doctrine 

of mererpr wnc rpfprrprl in Tirnrrhr?sierr’s 



case(£). The line of reasoning adopted in 
that case, was that a term is a time finite ; 
and the finite of necessity ought to, be 
merged, and confounded, in the infinite.* ' 

Though it is obvious this was^.the ori¬ 
gin of the law on merger, yet it will also 
be discovered, that in practice, the doctrine 
is carried far beyond its, principle. When 
there was an estate for life, and the fee'also 
came into the tenancy of the same person, 
it was highly reasonable for all the purposes 
of tenure, actions, &c. that the law should 
treat that person as seised of the fee. 
But when it was determined that one estate 
for life, should be absorbed in another estate 
for life, the law concluded that to be certain 
which is only possible. It assumed it to 
be clear that the est&te in reversion or re¬ 
mainder would continue longer than the 
estate in possession. And when the* law 
carried the rule to the extent, by which it 
operates in some particular cases, to the 
exclusion, and in destruction, of contingent 
interests, it did a palpable and manifest 
injury to the intention Q,f the parties, with¬ 
out, apparently, at least, advancing any 
scheme of policy, or answering any end of 
justice. 

And it may be offered, as* a conjecture, 
carrying with it some semblance of proba- 


( b ) Plow. Com. Rud. of Law and Fq. Wl. Dav. 4. 6. 


bility, that merger was originally intro¬ 
duced into our system of tenures for the 
purpose of deciding on the right between 
the iie'irs and executors of a deceased tenant, 

who was the owner of several estates, one 

* t • 
for years, the other in fee. Under these 

circumstances, a preference would, beyond 

all doubt, be given to the heirs. That 

v " • f 

they* should be preferred, was a necessary 
consequence of the dependant state of the 
termor on the freeholder, (c) 

On a question *of title between mere 
freeholders, and the owners of the inherit¬ 
ance, the system of tenures, adopted in this 
country, afforded no ground for dispute. 
The estate for the life of the tenant, al-. 
though he was also the owner of the in¬ 
heritance, must, as ,fatr as related to the 
estate for life, unless he was tenant for the 
life Of another* person, have determined 
with his death. Supposing him to have been 
tenant for the life of another person, then 
the practice of naming the heirs to be spe¬ 
cial occupants (d), was universal ; or at least 
so general, that the instances to the con¬ 
trary, are extremely rare and merely excep¬ 
tions. Indeed, it has been contended 
that executors were incapable of a freehold 
interest by the, common law, and therefore 

-.-x- 

(c) See Essay on the Quantity of Estates Cli. Freehold, 
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could not take as speciar occupants, even 
though the limitation were to the tenant and 
his executors, {d) This doctrine, however, 
has been advanced by Lord Redesdah , (e) 
while Lord Eld&n (f) seems to have adopt¬ 
ed t'he contrary doctrine. 5 

It is admitted there cannot be any gene¬ 
ral occupancy of copyholds, (g) or of rents; (4) 
but the lord, in the one case, and the te* 
nant, in the other case, shall hold discharged 
from the estate for life : although the estate 
for life has continuance in right, so as to 
support a contingent remainder :(/) and it is 
said the statute for continuing the estate 

O 

to the executors, where there is no special 
occupant, does not extend to rents or to 
copyholds, &c. In all other cases, except 
as to rents and .copyholds, it is now a 
point of speculation, whether executors can 
be special occupants or not, since in ali cases 
in which the heiis are not named as special 
occupants, (/.■) the executors will take as 
occupants under the statute law. 

In Roll’s (/) Abridgment, there is a case 


(</) 8c holes mid Lei Vo v, 289. * 

(e) Withers v. Withers, Ambl. 151. Smurtler v. Penhallow. 
2 Lord It ay in. 994. 

(f) Ripley v, Watenvorth, 7 Ves. Jun. 440. 

(g) Zoucli v. Force, 7 East, 18G. 2 Bl. Com. 200. Right y. 
Bawden, 3 Fast, 270. 

(//) Salter v.->, YdvVO. 

(i) Yel v. 9. 

(k) 29 Car. 2. c. 3. s. 12, 
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of a lessee for 'life leasing to the lessor 
having the reversion, and to the heirs 
of his body, for the life of the lessee; 
and it is stated, and very correctly, that 
this is not a surrender, fot perhaps there 
may. be ail heir of the body who will not 
be the. heir general, so that the estate* 

O 9 

are divided. It is to be observed,*that 
though the heirs of'the body are named as 
special occupants, no intail but only a 
quasi intail is created, and the reve'rsioner 
is the owner in his o>cn right, of both estates, 
namely, the original reversion, and the 
estate granted by the underlease, and has a 
general power of alienation. 

The reason to be assigned for this case 
is, that the reversioner is merely a lessee, 
and not an assignee ; since from the parti- 
cular manner in which the lease is penned, 
the original lessee thus making the lease, 
has a reversion or mesne estate, to take 
effect on a failure of heirs of the body of 
the original lessor: for as the limitation 

w 

is to the heirs of the body, the grant may 
determine by a failure of these heirs, in 
the life-time of the'original lessee. 

Perhaps the rule that nemo potest esse 
dominus et tenens , does not clearly and 
beyond all controversy, furnish a principle 
to which the learning can be exclusively 
referred ; yet of all other rules none affords 
principles to which the cases on merger bear 

o nr»a»v*r ** fifi n i f ir will nKvinns wlipn 


it is considered that the learning on sur¬ 
renders flows immediately from, and is a 
necessary consequence of the rule that nemo 
potest esse dominus et tenens, and that there 
is not any thing to which merger bears a 
nearer resemblance, either in circlimstances 
or in effect, than a surrender. It. is pro¬ 
bable then that the conclusion of law, 
drawn upon'the united tenancy of the two 
estates' is formed on the ground, that by 
this urfion, there is a surrender in law 
producing the same effect, as a surrender 
in fact would have done. 

I nSheppard’s Touchstone(m), merger is treat¬ 
ed as a surrender in law. So it is in Chief 
Baron Cotnyn’s Digest; and when the imme¬ 
diate effect of a conveyance corresponds 
to a surrender , the instrument must be 
pleaded^ as a surrender, and not in the 
words in which the intention is expressed. 
In. short, there is not any case in which 
merger will take place , unless the right of 
making and accepting a surrender , resides 
in the several persons, between whom the 
transaction which causes the determination 
of one of these estates* takes place. This 
consideration furnishes strong and tenable 
grounds for an opinion, that the doctrine 
of merger is founded on the idea of a 
surrender in law, corresponding in all ma¬ 
terial circumstances with a surrender in 




fact: and lienee* the observation that the 
grant enure! h by way of surrender («). 
Merger differs, however, in some particu- 
larslfrom surrender; at least the analogy 
does not hold completely in all cases ( o ). 
A grant litis not. always the effect of a sur¬ 
render,.even when the grantee is capable 
of receiving a surrender from the grantor. 
•Thu.'i when a man makes a l&ase for life, 
and grants the reversion to two in fee, 
and the lessee grants his estate to* one of 
them, they are no, longer joint-tenants of 
the reversion (p), for there is an execution 
of the estate, in other words, a merger for 
one moiety, and in the other moiety an 
estate for life, with reversion to the other 


of the joint-tenants : consequently the 
grant does not operate as a surrender as 
to either moiety. It operates by transfer¬ 
ring Uie estate fqr life : and the merger of 
the estate for life, as to one moiety of 
the land, is a consequence of the union of 
the freehold and inheritance as to that 


moiety in the same person. In the other 
moiety of the land the estate for life has 
continuance. But ‘by a surrender to one 
of two joint-tenants, the estate for life (y) 


« ' 

(n) Shep. Touch. Surr. t 

(o) Perk. Cl6 • s. 023. * • / 

(p) 1 Inst. 183. a. Wiscot’s Case, 2 Rep. CO. 




in both moieties would Tiave been com¬ 
pletely extinguished, and both joint-tenants 
might have taken advantage of the ex- 

O O 

tinguislnnent: therefore, though the opera¬ 
tion of merger is, in its effect, as a sur¬ 
render, yet in the mode of its 'operation, 
merger may be distinguished from a sur¬ 
render. The object and effect of a surren¬ 
der are to extinguish ’ the estate, aud the 
surrender is the identical and immediate 
cause of the extinguishment; while merger 
is merely the consequence of a rule of 
law; and the estate must be transferred, 
and therefore have some continuance in 
the grantee, for an instant at least, before 
the union will be complete, and the rule 
of law be applicable. 

From these cases, the reader will collect 
the different operations of a grant and 
surrender, and the different uses to* which 
they are to be applied. 

To the operation of a surrender, in fact, 
it is also requisite that the tenant of the 
particular estate should relinquish that 
estate,' in favor of the tenant of the next 
vested estate in remainder or reversion. On 
the other hand, the doctrine of merger is 

J w 

confined to the eases (/■) in which the tenant, 
of the estate in reversion or remainder, 
grants that estate to ttye tenant of the par- 


ticular estate, and to those instances in 
which the particular tenant grants his 
estate, to the tenant in reversion or re- 
mainder, before he is capable of a surren¬ 
der, as in the instance of an interposed 
estate. 

The rule nemo potest esse dominus et tenens, 

1 admits of similar distinctions, as between 

• • 

the tenant and the lord of the seignory. 

Therefore, if the tenant purchase the 
seignory, instead of giving up the tenan¬ 
cy to the lord, there will be an extin¬ 
guishment, with this difference, if he pur¬ 
chase the seignory as part*of an entire thing 
which has continuance ; for example, a 
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manor or lordship, the tenancy will be 
extinguished ; (s) while on a purchase of 
the seignory of the .particular lands, the 
seignory,. and not the tenancy, will be 
extinguished. This is material for the pur¬ 
pose of ascertaining the ancestor, or stock 
from whom the right of succession, in a 
course of descent, is to be derived. For if 
a man seized ex parte materna purchase the 
seignory of particular lands belonging to 
him, the seignory will be extinguished in 
favor of the h£irs to the estate in the land. 
The effect of the purchase is to discharge 
the tenant from, the services arising from 
the seignory, and the service^ will be ex- 






tingaished in the land which is the prin¬ 
cipal, while the services ai'e accessary : and 
no alteration will be made in the course of 

descent of the estate of the land. -But 

% 

under a purchase of the manor or lord- 
ship’, from which the seignory arises, the 
land will become part of the demesne, of the 
manor or lordship. The tenancy, and not the 
seignory or lordship, will be extinguished ; 
and in this case the seignory or lordship is 
the principal, and the tenancy the acces¬ 
sary. The descent must therefore be 
deduced from the purchaser of the. seig¬ 
nory, and not from the purchaser of the 
tenancy, (t) 

On principles very similar to* those 
under discussion, it is settled, (w) that 
when the same person has the legal estate 
in fee, and is also intitled to the trust or 
beneficial ownership of* that estate, the 
trust will be extinct in the legal owner¬ 
ship. (v) By this operation the person 
who is heir to the legal estate, will be 
intitled to the beneficial ownership, in ex¬ 
clusion of the heir on whom the equit¬ 
able estate, if it had’ continued distinct, 
would have descended. This doctrine 
proceeds on the ground, partly that a 


(/) Roe v. Wegg, G T. Rep. 710^ 

(u) Watk. on Dos. 

(i>) Goodright v. Wells, Dougl. 772. Selby v. Alston, 3 Ves. 


man cannot be'a trustee for himself, and 
partly that as ‘between heirs, claiming 
under a descent from the same ancestor, 
therje is not any equity ; apd that the legal 
and equitable rights have been blended in 
the jsame"tmcestor. The heir inheritable 
to the .trust, under the course in which 
the same would have devolved, has no equity 
available qgaiust the heir of the legal 
estate. 

In no instance , however; can th'c legal 
estate merge in the equitable ownership; but 
under the doctrine of attendant terms, the 
ownership of the equitable interest, will 
give a claim to the protection, (a) and con¬ 
sequently to the benelit of the legal estate. 
The learning of merger had some influence 

in the establishment of the rule. For a 

«> 

term will not become attendant by con¬ 
struction of law, (&) unless the term, if of the 
legal estate, would have merged in the in¬ 
heritance. But it may become attendant 
by express declaration (c); and after a term 
is once attendant then every person who has 
any interest, however minute, in the equita¬ 
ble ownership, is intitled to a commensurate 
interest in the legal estate ; and the legal 
and equitable titles are united, although 


[a) Whitchurch v. Whitchurch, 2 1\ Will. 230. 
f b ) Scott v. Fcnhoulet, 1 Bro. Ch. C’as. 09. 


the term %nd the inheritance remain dis¬ 
tinct. * 

To the same principles as those respect¬ 
ing* seignory and tenancy (d) may be re¬ 
ferred the merger of estates in fee, of the 
copyhold tenure, in a particular estate of 
the freehold tenure. It is the tenancy rather 

than the estate, which is extinguished. 

» • > n 

Therefore, cases applicable to copyholds do 
not fall strictly under the doctrine of the 
law on merger; artdyet, a treatise on merger, 
passing over this subject in silence, would 
as to copyhold lands be imperfect. It has 
even been determined,(e) that by the acces¬ 
sion of the legal estate in fee, to a tenan- 
cy in tail of the trust, the equitable intail 
will be merged in the legal estate ; and the 
remainders expectant on the estate-tail be 
defeated. And it has frequently been decid¬ 
ed, that by the accession of the freehold 
tenure, to the tenure by copy of court roll, 
the tenancy by copy will be extinct when 
the degree of ownership in the different te¬ 
nures, is commensurate ; and be suspended, 

when there is not the same degree of owner- 

• • 

ship under each tenure; and an estate-tail in 
the copyhold will be effectually barred by 

Id) Chaloner v. Murhull, 2 Ves. jTiui. 524. Philips v. 
Ihydges, 3 Ves. jim. 128. Duni^v. Given, 3 P. W.9. 

(e) Dunn v. Green, 3 P. W. 9. Philips v. Brydges, 3 Ves. jtin. 
128. Chaloner v. Murhull, 2 Ves. jirn'. 524. Gray me v. Grayine, 


the union of the tenancies. So iPthe lord of 
the seignory purchase a tenancy, the tenancy 
will be extinct, and go inclusively with 
the Tnanor. (f ) The consequence is, that 
the purchased lands will pass by the will of 
the o’wner, as part of the manor, though the 
will by "Which the manor is devised, is made 
before the purchase. The same point ap¬ 
plies *to the purchase of a tenancy ; also to 
the devise of a manor, and the subsequent 
escheat of a tenancy in the manor (g). For 
though it be a rule that lands purchased after 
the publication of a will, will not pass by 
that will, without a republication, yet lands 
which become part of the manor by an 
escheat, or by purchase after the publication 
of a will, will pass as part of the manor. 
In fact, the manor comprises the tenancy ; 
the possession comes in the place of the 
seignory, and the‘ land becomes parcel of 
the manor. The seignory, when purchased 
by the tenant is extinguished, and*has no 
distinct existence, and being once extin¬ 
guished, there is an end to all further de¬ 
duction of title to the same, as a distinct 
inheritance, although the conveyancer 
must investigate the title up to the point of 

union. Following the same analogy, there 

* _ _ _ 

UK 

(/) Blinker r. Cooke, l*Mod. 129. 0 T. Rep. 708. Roe 
r. Wegg, and others, 8 Rep. 708. 

( g ) Doev. Pott, Dougl. 709. St. Paul v. Viscount Dudley 
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will on the purchase (h) by a lord of a manor 
of a copyhold tenement, b*e an extinguish¬ 
ment of the copyhold tenure, although the 
demisable quality may remain. , * 

There are other instances of surrenders in 
law which have no connection with the learn¬ 
ing on merger. They depend on their parti¬ 
cular circumstances, affording the conclusion 
that the particular estate is determined*, be¬ 
cause the conveyance cannot operate with full 
effect under any other arrangement. Thus in 
Lancastel v. Aller,(«) a father enfeoffed his 
son to the use of the father for life, remain¬ 
der to the son in* fee, and afterwards the 
father and son, on a communication that 
the father should have back the land in fee, 
came together to the land, and while upon 
the land, the son, by parol, without any deed, 
delivered seisin of the land to the father, 
habendum to him and his heirs, &c. and the 
question on this feoffment was, whether it 
was a g^pd feoffment, or not. And by the 
opinion of the court it was a good feoffment; 
for in law, this acceptance of livery implied 
two effects, 1st, a surrender, and afterwards 
a feoffment; as the surrender to the grantee 
of a reversion amounts to art attornment 
and surrender. Without this construction 


(A) Doe v. Pott, Dougl. 709. Fpe v. W<egg, GT. Rep. 70S. 
St. Paul v. Lord Dudley and Ward, 15 Ves. jun. 1G7. 

V) Dyer, 358. a. 2 R. Ab. 495! Perk..205. 


the feoffment would have been inoperative, 
it would have had no effect whatever. The 
feoffor had a remainder in fee, expectant 
on an estate of freehold, and this estate 
would not enable him to convey merely 
by livery without deed, while the estate of 
freehold continued. To give effect to the 
transaction between the parties, the law 
drew-the conclusion', that the tenant for life 
did, by accepting the feoffment of a remain¬ 
der man, renounce his estate, and that this 

renunciation was a. surrender in law, en- 

« 

abling the remainder man, by the supposed 
priority of consent to the* feoffment, before 
it was complete, to make an effectual con¬ 
veyance in that particular mode. A con- . 
veyanee or grant by the son to the father, of 
the land, for the estate which the son held 

7 m 

in remainder, would have given occasion for 
the operation of the doctrine of merger. 
But the construction received by these par¬ 
ticular cases is made only from iMcessity, 
that the transaction may have effect in one 
mode, since it cannot have effect in any 
other mode: and therefore, in Treporfs case(/) 
it vas held that if lessee for life and the 
owner of the remainder or reversion in fee, 
make a feoffment by deed, each giveth his 
estate ; namely,, lessee for life his estate by 

--.-v- 

(/) Treport’s Case, G Rep. 14. Brerlon’s Case, 1 Rep. 7G. 
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livery, and*the fee-simple doth * move or 
pass from him in remainder or reversion;= 
but the court admitted that if it were by*. 
word , then it should be the ,feoffment of Jinn 
in remainder or reversion, and the surrender 
of lessee, for life : for otherwise nothing should 
pass by word , In modern <times it will be 
necessary to advert to the statute of frauds 
and perjuries,*^) as denying effect to some 
surrenders at least uidessthey be by writing. 

But as\hat statute does not» in construct 


tion, extend to surrenders by operation of 
law, the statute seems to leave the-common 
law on this point, in full operation; (m) but 
the point is not free from doubt. 

In Treport’s case it was ; also said, by 
Popham , Chief Justice, that if a tenant for life- 
and he in reversion make a gift in tail ren¬ 
dering rent, the lessee shflllhave the rent dur¬ 
ing his life; for the making of a greater 
estate, is not any forfeiture, because he 


joineth with him in reversion. And that 
r * 

if tenant for life and he in reversion had 


made a feoffment by deed at the common 
law, the' feoffee should <hold of the lessee 
during life. Bredon’s ‘ ckse proves this 
proposition; for in Bredon’s case ( n) it was 
agreed that if a tenant for life and the person 


(/) 29 Car. 2. c. 3. 

(w) Magennis v. Maecullough, Gilb. Eq. Rep, 23o. 

(rf) i Itep. 70. 2 Suuud. 380. Com. Dig. Estates, P. 15. 
I Lev. 30. / 
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who has the first remainder in tail y make a 
feoffment by deffl, this is no discontinuance, 
or devesting of a more remote remainder; 
fop each giveth that which he may lawfully 
give ; and although he in the first remain¬ 
der die without issue, the feoffee shall enjoy 
the land during the life of the tenantfor life. 

In Bredon’s case, tenant for life of land, 
* the*remainder in ’tail with remainder over 
in tail joined with the first remainder-man 
in levying a fine, sur conuzance de droit come 
ceo , &c. to another in fee ; rendering a rent- 
charge of forty pounds to the tenant for life, 
and the first tenant in. tail died without 
issue in the life-time of the tenant for life. 
The second tenant in tail entered as for a 
forfeiture. The tenant for life distrained 
for the rent-charge, ami the principal point 
agreed on and determined, by all the judges 
of the Common Pleas, was, that the fine 
levied by tenant for life, and by him in the 
first remainder was no discontinuance ; but 
that each of them gave only that which lie* 
might lawfully give, viz. the tenant for life 
gave his estate, and he in remainder a fee- 
simple determirtable ; ar.d judgment yas 
given in favor of the tenant for life, who 
had a return of the cattle distrained, after 
they had been, replevied, on the ground that 
there was not air^ forfeiture, and that the 
rent, and of consequence the title or seisjn, 

nr»rlf»r tcnsincv for tiff continued nffer 
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the death of the tenant in tail without 
issue. • 

From these cases, conclusions proving the 
continuance of the estate for life as, hot 
merged in the remainder, will be drawn in 
a more full and detailed manner in a sub- 
sequent part of this treatise. These cases 
will be cited, to shew that there are instan¬ 
ces, in which ’there will he no merger, not¬ 
withstanding there is an union of two 

o 

estates in the tenancy of the same person, 
under the circumstances, that several own¬ 
ers join in conveying their estates by one 
entire limitation. » 

In this place, it will be sufficient to ob¬ 
serve, that according to the opinions express¬ 
ed in Treporfs case, and the resolution in 
Brcdon’s case, the estate for life is annihilat- 
ed only for the purpose of giving complete 
effect to the intention of the parties; andthat 
it continues, in point of tenure, as well as of 
title, as often as the continuance of that estate 
is compatible with the form and efficacy of 
the assurance, to pass the remainder or re¬ 
version as a remainder or reversion ; while a 
surrender would extinguish the estate or 
seisin for all the purposes of future enjoy¬ 
ment. 

By the rules of law, a remainder or rever¬ 
sion cannot pass without jleed ; consequent¬ 
ly when a feoffment is made without an 
accompanying deed, a remainder or rever- 






sion cannot pa‘ss as a remainder or rever¬ 
sion ; and provided the estate for life be 
treated as a continuing estate, the remain¬ 
der or reversion cannot pass by the livery, 
because the,livery is necessarily the act of 
the -person in possession. It will follow,' that 
when tenant for life, and tenant of a remain¬ 
der or reversion join in a feoffment without 
■ deed, the estate of‘the person'in remainder 
or reversion will not be transferred, unless 
it can by some construction, be held to pass 
from that person by the livery. But when 
the feoffment is accompanied by a deed, 
purporting to be a grant from the tenant 
for life, and from the person in remainder 
or reversion, then livery is requisite, only 
for the purpose of passing the freehold, 
being the estate of the tenant for life, and 
the remainder or reversion will be effec¬ 
tually conveyed by the deed. No reason exists, 
under these circumstances, for any aid from 
rules of construction. The conveyance may 
operate in the mode and form of the instru¬ 
ment, and consistently with the intention 
of the parties, and therefore the estate for 
life, and the estate in remainder or reversion, 
will pass from the respective owners of 
these estates. 

But when the feoffment is ‘without deed, 
then the only mod£ by wliffh effect can be 
given to the intention of passing the estate 

in i rPVPi’Viion llV lltinlvind 
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a surrender from the tenapt for life to the 
tenant in remainder or reversion, and by 
that Uieans placing the tenant in remainder or 
reversion in the situation, and conferring* on 
him the power, of making a feoffment; and, 
under these circumstances, the livery ope¬ 
rates in the nature of an estoppel. ' 
Another difficulty attending the considera¬ 
tion of the learning on merger, is, that the’ 
learning is, as already hinted, involved in 
great intricacy and confusion. Some of the 
cases are at variance; and’ in several instances 
they are totally irreconcileable. In other 
instances the opinion of the court is stated 
in very indefinite terms; so as to leave 
the point of the determination in great un- 

p 

certainty; and a large portion of the learn¬ 
ing rests merely on* opinions, without any 
determinations. 

In addition to these difficulties, the’most 
extensive abridgments and best written 
treatises afford, in a collected state, a small 
portion only of information on the subject: 
and that information is rather jejune and 
unsatisfactory, than of any real assistance; 
and with the exception of the head in Vi- 
ner’s Abridgment, the cases dr points rele¬ 
vant to merger, are to be -found only in 
parts of different books. 

To some of these remarks, the labors of 
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* in Bacon’s Abridgment, and of Mr. Feamc , 
in his Essay on' Contingent Remainders, 
^re exceptions. The distinctions they have 
taken, as far as they relate to the points, 
to which the distinctions are applied, fully 
solve the difficulties arising out of the 
determinations on which they havecom- 
mented. 







CHAP. IV. 


A general Outline of the Operation of 

Merger. 

» 

Merger is sometimes absol ute, sometimes 
conditional. Generally speaking it is ab¬ 
solute. In some cases, however, it is only 
conditional. As against one person the 
estate may be merged, while as against 
another person, it may have continuance 
in point of title. This happens as often 
as some third person has a continuing in¬ 
terest under the lesser estate; but it should 
seem that when one particular estate, as 
an estate for years, merges in another 
particular estate, as in an estate for life, 
or in an estate tail, then in the first in¬ 
stance, the persons in remaindcror reversion, 
and in the second instance the issue in 
tail, and those in remainder or reversion, 
cannot avoid the merger; for though the 
merger may be prejudicial to them* by 
extinguishing a right or remedy for a 


merged, yet uriless there be fraud, the 
merger will rem&in in force. The owner¬ 
ship, though temporary and limited, 
qualifies and in title* the particular tenant 
to make, and the other to receive, such 
surrender: at least such is the understand¬ 
ing in practice. And that opinion naturally 
flows from our code of tenures ; and it is 
part .of the same system that a tenant for 
life may as the tenant in a writ of right 
lose the fee-simple to the demandant. 

The general operation of merger is to 
involve and confound one estate in the time 
of the estate next in order of time, and 
which in its extent, is as targe as the estate 
to be merged. 

A larger estate is, of course, comprehend¬ 
ed under these termfv Sometimes the 
doctrine proceeds further, and, disregard¬ 
ing a • contingent . interest, interposed be¬ 
tween two estates, it forms an union of 
these two estates, in exclusion, and in ab¬ 
solute destruction of the contingent in¬ 
terest. In some instances,' the union is 
positive and absolute, and the estates be¬ 
come inseparable. ‘ 

In other instances it is conditional 
only ;(a) and the two estates may become 
distinct and vested in different persons. 
Also as against the^person it whom the 



several estates unite, the/merger may be 
absolute, and his several ’interests resolv¬ 
ed into one entire estate, with one time of 
continuance , and that time will be the* par¬ 
ticular period of the remainder or rever¬ 
sion’in which the prior estate is extin¬ 
guished ; while as to strangers, as persons 
having liens (b), titles, &c. leases by way 
of interesse termini of the estate v^hich is* 
merged, may, in point of right, have con¬ 
tinuance to support their claims and in¬ 
terests. 

Again, there are instances, in which two 
estates may meet in the same person, arid 
yet remain distinct; as when they are taken 
in distinct rights; one in right of the 
party, the other in right of a wife, or 
of a testator, ( c) Szc. This happens as often 
as one of these estates is an accession to 
the other by the act of law: 

There are other instances, as already 
noticed, in which the two estates may 
meet in the same person, even in the 
same right, and yet form one time of 
continuance, equal, in extent of limita¬ 
tion, to the several interests or degrees of 
ownership, comprised in the times of the 
different estates ; as when two persons who 


(&) Com. Dig, Surr. 

(c) Com. Dig. Suvr. Co.Litt. 338. Platt and Sleep, Cro. Jac. 






are owners of\ estates, which, if in the 
tenancy of one person, under distinct grants, 
would merge, convey these estates to a 
pecSon or to several persons by the same 
deed, and in the same instant of time,, and 
by the same united limitation ( d ). 

Tlie.doctrine, apposite to these several 
subjects, will be considered more at large, 
and Jthe niceties and distinctions in which 
the learning is involved, will be elucidated 
in different divisions or chapters, * appro¬ 
priated to this purpose. 

( d ) Stephens v. Bretiidge, 1 Lev. 3G. Bredon’s Case, 

1 Rep. 76. Treport’s Case, 6 Rep. 14. 
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Inquiry whether Merger depends on the 

Intention. 

It has been contended that there is 
not any rule or case in which there shall 
be a merger, where the estates may stand, 
and that taking it so, is only to preserve 
the intention of the parties. w 

Consistently with this argument, there 
could not be any merger in opposition t*o the 
intention; on the contrary, the object which 
the parties had in their view, must uniform¬ 
ly influence, and govern the decision of the 
courts: and as often as no clear and distinct 
evidence of the intention is discoverable, 
the two estates must, to call the learning of 
merger into action, be so incompatible, that 
the continuance of one estate cojuld not be 
admitted, consistently with the intention 
of the parties, in taking the other estate. 

_jfc__ 


This argument is probably well founded, 
if we might resort to the principles on 
which the doctrine of merger originally 
prevailed. It would be difficult to main¬ 
tain the doctrine at this day. The argu¬ 
ment-, even at the period when advanced, 
was not warranted by the cases previously 
decided; and from t which th<^ law was at 

'that time to be collected. It had been 

« 

determined that when a lease fQr years 
and a remainder for life were limited to 
the same person by the same deed [/), 
the estate for years should merge in the 
estate for life. Now this conclusion is in 
direct opposition to the clear and express 
intention ; for unless the parties meant that 
the limitation for years, and the limita¬ 
tion for life should .give distinct and sub¬ 
sisting interests, and that the estate for 
years* should 'continue notwithstanding 
the determination of the estate for life, to 
what purpose did they introduce the 
limitation for years into the instrument ? 
An intention to give an estate for life, and 

u « J 

no longer, would have been completely 
answered at that time, as it would at 
this day, by*a grant for that period. The 
limitation for years clearly and distinctly 
proves an ulterior intention. This mode 
of limitation was Unquestionably framed, 

if) A Inst. 54. b. Uthen v. Godfrey and others, in 
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to give to the party not /only an estate 
for life but for the years , thus providing 
against his death within the period of the 
years. It amounted to a stipulation tfiat 
there should be a subsisting interest for 
the tesidue of the time of those years, 
notwithstanding the death of the life 


within the period of the years ; and its 
object was t<5 secure to'the lessee an inter-, 
est, positively and with certainty, for the 
life, and also for the years, if they should 
not expire during the .period of the life. 
The limitations are good in point of law. 
The mode of limitation, however, was in¬ 
formal ; and judging from the determination 
. on that case, was improper. 

That the intention does not decide 
the application of fche law of merger, and 
that the rule of law takes place in some 
instances, at least, without regard to the 
intention, is abundantly proved by the 
determination applicable to the circumstan¬ 
ces which have been stated. 

The same proposition receives additional 
weight* from the determination on the 


case of a lease for the term (c) of another’s 
life, without impeachment of waste, with 
remainder to the same person for his own 
life. Under these circumstances, there is 
a merger of one of two, estates , created by 





the same deed, even though the consequence 
of the application of the law of merger is 
to deprive the lessee of the privilege annex¬ 
ed < to one of his estates, and to confine 
his right of enjoyment to one life, instead 
of its having continuance for severallives. 
Did the lessor propose to give, and the 
lessee to receive, one continuing estate, or 
two several and distinct continuing estates ? 
and did the parties intend that the lessee 
should be privileged from impeachment 
for waste during the time of the first of 
these estates ? These are the questions 
which the facts suggest. The answer to 
these questions is obvious, and admits of 
no doubt. By the intention of the parties 
there were to be two continuing estates ; 
and during the existence of the former 

O 

of these estates, there was to be a pri¬ 
vilege of committing waste without im¬ 
peachment for the same. Though the law 
acknowledges the creation of the two 
estates, and admits that they have exist- 

h 

ence for a time, yet in the next moment 
of time one of these estates is annihilated, 
by the application of the doctrine of 
merger ; and the beneficial privilege of 
committing waste is lost, as a consequence 
of the annihilation of the estate to which 
this privilege was annexed. {a) 

The cases of a lease for years with a 
remainder for life, and of an estate to a 
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man, for the life of another person, with 
remainder to the same grantee for his own 
life, demand further attention. It may 
at first view appear difficult to lijnit 
estates in any other mode, consistently 
with the intention. However, it may be 
safely predicated, that the difficulty may 
be obviated. The limitations might in 
each instance, have been penned in another 
form, 'capable of operation, in a mode 
which *would have excluded all grounds 
for the application of the law of merger, 
and at the same time have expressed the 
particular and precise intention of the 
parties. To have granted an estate for 
life, ’ with a remainder for years, to be 
computed from a given period ; for ex¬ 
ample, from the day next before the day 
of the date of the indenture, would have 
accomplished every part o/ the intention. 
A limitation in this., mode, at the same 
time that it would hrititre given full effect 
to the intention, would have preserved 
the chattel-interest from the influence of 
merger*. («) The lessee would certainly have 
been intitled to hold the land for his 
life ; and the term of years, would have 
been a continuing estate in the event of 
his death, within the period of the limited 
number of years* Except by vesting one 
of the estates in a trustee, no other mode 
of limitation would have been consistent 
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with the intention, and have preserved the 
term of years. But this form would have 
been free from objection. The term for 
years could not by any possible event have 
merged in the estate for life, because the 

O 7 

estate for life was prior to the term* for 
years, and a remainder cannot merge in 
the prior particular estate. 

In the instance also of a lease (a) to one 
* • — 

for the life of another person, with remain¬ 
der to himself for his own life, the applica¬ 
tion of the learning on merger, might have 
been prevented, by limiting the lands to 
the lessee for the lives of himself and the 
other cestui que vie; by one connected 
clause, giving one entire estate, to continue 
for the several lives; or by limiting to 
the lessee first an estate for his own life, 
and secondly an estate to continue for the 
other life. Ui^ider either form of limi¬ 
tation, there might have been a grant of the 
privilege of being erifempt from waste during 
the period of the life of the cestui que 
vie .—The former mode of limitation would 
have given one entire estate, and not Several 
estates ; and by the latter mode the estate 
in remainder, would, in the intendment of 
law, and with a view to the learning of 
merger, have been less than the preceding 
estate : and on that account the prior estate 


(a) Rouse’s Case, 5 Itep. 14. fcJtty Dale’s Case, Cro. Eliz. 


would not have the capability of merger in 
the latter of these estates. ' 

On cases of this description some further 
observations will be introduced, in different 


parts of this essay. * 

But though the intention is not the 

o 

foundation or governing principle of the 
rule, yet there are many instances in which 
from favour to the inte'ntion, the law of. 


merger "is held to be inapplicable. It was in 
this sense, and with a view to such cir¬ 


cumstances, that the expression at the 
commencement of this chapter was in all 
probability used.—-Therefore, a contingent 
remainder created by a will, will not be 
defeated by a descent from the testator 
of the reversion in fee to the tenant for life 


whose estate precedes and supports the 
remainder: and a joint-tenancy to two or 
more of particular estate.s, will not be 


severed by a limitation of a remainder to 


one of them, in the same deed or will. 


which creates the particular estate, (b) 


(t>) Wiscot’s case, 2 Rep. G0 # 
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CHAP. VI. 


An Fnumeration of the Circumstances which 

must concur in 'order to accomplish the 

Operation of the Law of Merger, 

Following the points of difference 
suggested by the determined cases, and by 
opinions of acknowledged authority, the 
conclusion from these cases and opinions 
to the law on merger seems to be, 

1 « o J 

First, Two or more estates must meet 
in the same person, in the same lands, &e. 
or in the same part of the same lands, &c. 

Secondly, The more remote estate must 
be the next vested estate in remainder or 
reversion, without-any intervening vested 
estate; and also without any intervening 
interest by way of contingent remainder, 
created in the same instant of time, or by 
the same act which gives origin to the 
other estates. 

Tniiirrllir TIip pcfnfp in rpvprsirm nr rp- 






inaindcr must be as large 
the preceding estate. 

Fourthly, The several estates must be 
held in the same legal right ; or when .the 
estates are held in different legal ri’ghts, 
one of them must not be an accession to 
the other, merely by act of law. 

Fifthly, The estate must not be privi¬ 
leged, either* under the statute of uses, or 

O 7 —**■ • 

the statute of intails. 

Sixthly, The doctrine will not have 
effect, to alter the 
estates, in the same 

a contingent remainder, when the several 
estates are limited, by the same deed or 
instrument, or take their effect in the 
same instant of time, and in some degree, 
by the same act, and some other person is 
concerned in the ’consequence of the 
merger. 

o * • 

Seventhly, The doctrine does not apply 
to an estate for several lives, arising under 

7 o 

the same limitation, as giving one uu- 

7 eo O 

divided and entire time of continuance. 

And,-Eighthly, The union of two estates 
in* the same person, by. means of the joint 
act, of the respective owners of these 
estates, with an intention that the estate 
of their assignee should continue for the 
collective time of their several estates, will 
not be a cause of merger. 

O 


quality of one of two 
person, or to destroy 


as, or larger than, 

$ 


After examining these heads, and by 
that means introducing tlie circumstances* 
which, in a general point of view, give rise 
to* the application of the doctrine of 
merger, or exclude it, some observations 
on its -effect, will be added to shew, 

Fhrst, The manner in which the doctrine 


affects the party himself, whose estate is 


merged. 


Secondlv, The situation in which it leaves 
other persons, who have any claims on the 
estate which is merged, or any interests 
derived out of the same estate. 


Thirdly, The effect which it produces on 
the estate, in which the merger takes place. 

This arrangement will afford scope for 
observing on the mode, the degree, and the 

O J O' 

circumstances in which, this doctrine affects 

L 

persons who are, 

1st, First and*second mortgagees. 

2d, Persons who have purchased from 
bankrupts. 

3d, Persons who have estates in rever¬ 


sion. 

4th, Persons who have estates in remain¬ 
der. 

5th, Who have estates by intireties. 

6’tli, Who have joint estates. 

7th, Who have estates in common. 

8th, Who have estates hi coparcenary. 

Gfli Who have interests in contineencv. 
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10th, Who have interests b\ r executory 

devise, or by executory bequest. 

llth, Who have estates on condition., 
12th, Who are releasees, &c. to uses: 

13 th, Who have estates tail. 

♦ 

Ulh, Who have estates in right of their 

wives, and also of themselves. 

✓ 

15th, Who have estates as executors or 
administrators, and also in their own rmfrtT 
Kith, Who have several estates;—one in 
their individual capacity : another in their 
corporate capacity. 

17 th, Who have title's by curtesy. 

18th, Who have titles to dower. 

19th, Who have estates to be enlarged on 
' condition. 

20th, Who have estates to be enlarged. 

1st, By confirmation. 

2d, By' release. 

21st, W1 1 o are copy hoiders. 

22d, Who claim by descent. 

23d. Who are in venire su mere. 

24th, Who have collateral interests or 
derivative estates. 

25th, Who have equitable estates. 

2()th, Who are creditors. 

* 

27th, Who have equitable interests. 

28th, Who have legal, and equitable in¬ 
terests united. 

29th, Who have a prior title, and who are 
interested in, or may be alter ted by, the 

ronsemUBirKs nf .'i iriprtrpr 
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And lastly, 4nd generally persons who 
have collateral claims upon, or interests 
derived out of both, or either of the estates 
which are united : and under this head 
the acceleration of the estate in reversion or 
remainder as a consequence of the merger 
may be considered. 
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CHAP. VIII. 


That there must he two Estates in the same 

Person. 

F i rst. To call the doctrine of merger into 
effect, there must of necessity, and at least, 
be two estates. Oil this head the law is 
positive ; indeed it is demonstrably clear, 
that unless there are two estates, in tHfe 
same person in the same land, there is 
not any estate in 'that person to merge, 
or occasion a merger. A mere right or 
title will not suffice, (a) Therefore, 'where 
tenant in tail discontinued, by granting 
an estate for life, and died without issue, 
in the life-time of the tenant for life, 

and the tenant for life surrendered or 

* 

granted his estate, to the person intitled 
under the remainder expectant on the 
estate tail, the estate for life, and conse¬ 
quently the new reversion expectant there¬ 
on still continued : for the ‘remainder-man 


uu 
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was not remitted, and till remitted, he had 
not any estate in which the tenancy for 
life could merge. 

The estate of the tenant for life, and 
the right of the remainder-man, depended 
on distinct titles. The right of the tenant 
in tail arose from the original gift, and from 

O O 

an estate which was discontinued and 
rtH^ied to a right. The estate of the tenant 

o 

for life -was derived out of the tortious 
fee acquired by the discontinuance. The 
reversion in fee expectant on the estate 
for life, was in the heir or assignee of the 
lessor of that estate, and such heir or 
assignee was the only person capable of a 
surrender, or in whose estate the tenancy 
for life could merge. No act of the tenant 

O 

for life, excepting a Tortious alienation 
divesting the estate, and creating a new 
and ‘wrongful title, could prejudice the 
owner of that reversion. To defeat the 
estate for life, and the wrongful rever¬ 
sion expectant on that estate, the re¬ 
mainder-man must prosecute a real action. 
By these means alone can he restore him¬ 
self to the seisin under his original title. 

n 

No conveyance by the tenant for life, or 
entry, can avail the rightful owner of the 
estate-tail, to the extent of recovering his 
rightful ownership. ''Disseisin rfter disseisin, 
may be committed ; but till there shall be a 

rprnvprv in a real action on the. footimr 
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of the old intail, or a remitter by act of 
law to that intail, the old intail will be 
dormant. It follows, under a title thus 
circumstanced, that while the discontinu¬ 
ance remains in force, the owner under 
the intail, cannot confirm the title of the 
tenant for life, by suffering a common 

recovery brought against the donee in tail, 

^ • *■- *■ • 7 

as tenant of the freehold, because he is rrot" 
seised of an estate tail in posession. That 
a recovery may operate, the tenant in tail 

* % A. 

must be vouched, and- for that purpose 
the freehold must be conveyed to some 
other person, that the writ of entry may 
be sued against that person, and that he 
•may vouch the tenant in tail and the 
donee vouch over : or the writ of entry 
may be brought immediately against the 
tenant for life, and he may vouch the 
donee in tail in remainder, and thuS the 
right under the intail, and under all re¬ 
mainders, which were expectant on the 
same, may be barred. \b) 


(£} Tal turn ill's Case, 12 E«l. 10. Lincoln 

3 Uep, 58. Peck v. Channel! y Cro. Kliz. 827. 
Conveyancing, I Vol. 123. 


Coll. Case, 
Preston V 
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CHAP. VIII. 



Qf Limitations , giving 


distinct Estates. 


Instances in which the question may 
arise, whether a man has one estate or 
two estates, cannot occur very frequently. 
In a few cases, the question has arisen with 
a view to the doctrine under consideration. 

Thus in Rossc’s case, ( c ) a lease was made 
to A. and his assigns, habendum to him 

V 

during; his life, and the lives of B. and C. 

The question was, whether this grant 
during the lives of B. and C. was void. 

n 

The decision was in favour of the limitation. 
It was objected that when a man had 
two estates in him, the greater should 
drown the less, and that an estate for 
the life of the k issee, was higher than 
for the life of another, and that therefore 
the estate for his own life and for the 


* 

(c) 5 Rep. 13. Roos v. Atwood, 
v. Ardwick, Golds, 187. Moor, CON. 


Cro. VAiz. 401. Rost,e 
and 15 Vr»s, ‘10(3. S. C. 
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lives of others, could not stand together. 
The answer given, and resolution of the 
court were, that the lessee had only one 
estate, which had this limitation, scil. 'dur¬ 
ing bis life, and the lives of the two others, 
and that he had only one freehold •; and 
therefore there could be no drowning of 
estates : and .the opinion of the court was, 
that the lessee had an estate of freehold 
to continue during their three lives, and 

O ' 

the iife of the survivor of them. The 
point on the continuance of the estate 
had been previously settled in Vtty Dale’s 
case, (d) 

Another instance in which it has been 
doubted, and seems at this instant to be 
doubtful, whether the party has one estate 
or several estates, is,* when there is a limi¬ 
tation to two persons, jointly, with a sub¬ 
sequent limitation to one of them for an 
extended interest. 

The cases on this point are connected 
in some degree with the law on merger; 
and as. they relate to the time and degree 
of possession, and may involve the law on 
merger, they are deserving of consider¬ 
ation. (e) 

It is the language of Mr. Fearne, that 

o o 

if the particular estate be'to A. and B. 


( d ) Cro. Eliz. 182. 


for their lives/, and after their deaths, to 

the heirs of 13. or to the husband and 

wife, and the heirs of the body of the 

htfsbanu, or to two men and the heirs of 

their two bodies, or the heirs of the body 
* 

of one of them ; the estates in tail, or in 
fee, are said to be executed sub modo, that 
is, to some purposes, though not to all ; 
7bT~ though they are so far executed in, 
or blended with, the possession, as not 
to be grantable away from or without 
the freehold, by way of remainder, yet 
they are not so executed in possession as 
to sever the jointure, or to intitle the 
wife of the person so taking the inheri¬ 
tance to dower : and it is to be observed, ■ 
that without a merger of the estate for 

s' 

life, there could be no 'title of dower. To 


a claim of dower, a joint seisin of the 
freehold, would be a complete answer. 

In a former paragraph, ( / ) Mr. Fcarne 
has advanced these positions;—When there 
is a joint limitation of the freehold to 
several, followed up by a joint limitation 
of the inheritance in fee-simple, to them, 
as an estate to A. and 13. for their lives 


or in tail, and 
so that both 


afterwards to their heirs, 
limitations are of the same 



that is, both joint, it seems the 


fee vests in them jointly 4 and so if the 
limitation be to the baron and feme 
jointly, remainder to the heirs of their 

bodies, it is an estate tail executed’-in 

■* • 

them as, they are capable of issue, to whom 
such inheritance can descend ; but if the 
limitation of the freehold be not to them 
jointly, but successively, as to one for 
life, remainder to the'other for life, .re¬ 
mainder to the heirs of their bodies, {^) 
there it seems the ultimate limitation is 
not executed in possession, but gives them 
a remainder in tail. That the ancestor 
has several and distinct estates, or one entire 
estate, is the point to be considered, and 
the difference seems to be, that when 
the ancestors have a joint estate, and the 

limitation is to the heirs of one of them, 

% * * 

bv one connected and continued clause 
of limitation, the freehold and inheritance 
will be one entire, and, during their joint- 
lives, inseparable interest ;(//) and that when 
the estates to the tenant for life, are 
several and distinct, to take place suc¬ 
cessively, and the limitation h to the 
heirs of the first tenant for life, or to 
the heirs of both the tenants for life, as 
in Stephens v. Bret ridge, (/) the limitation 
to the heirs will give a distinct interest 
by way of remainder. . 


(i>i Stephens v. Brrtnd^v, 1 l.ev. ;j(>. 
(/<) Maudevilie's Cu&c* 1 Inst. 20. b. 
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Thelanguageof Mr. Fearne , favors this dis¬ 
tinction, {k) and even supports it. The next 
consideration is, whether the inheritance 
may, be distinct from the freehold, when 
the limitations are to two persons, and 
after both their deceases, or after thedecease 
of one of them, (when they have an estate for 
their joint lives) to the heirs of one of 
-them. Let us examine the authorities on 
this point, and the reasoning on' which 
they depend. 

First, Littleton (/) says, there may be 
some joint-tenants which have a joint- 
estate, and be joint-tenants for term of 
their lives, and yet have several inheri¬ 
tances. Ilis example is of a gift to two. 
men, and to the heirs of their two bodies 
begotten ; and Lord Cgke in elucidation of 
the text, observes, “ albeit they have 
“ several inheritances in tail, and a par- 
“ ticular estate for their lives, yet the 
“ inheritance doth not execute and so 
“ break the joint-tenancy; but they are 
“ joint-tenants for life, and tenants in 
“ common of the inheritance in tail.” 

The observation to be made on this case 
is, that the‘freehold and the inheritance 
were limited by one single and continued 


% 


(A*) Set* Shelley’s Case. 



sentence. Though it is not, asserted, yet 
it is Virtually admitted, that the freehold 
and inheritance of each person, formed 
an entire estate, so that the freehold aad 
inheritance were not distinct. It is true 
the donees were joint-tenants of the free¬ 
hold, and severally seized by moieties of 
the inheritance; but then the moiety of 
each tenant of the inheritance, was attach¬ 
ed to the freehold of that tenant, and so far 
formed one entire estate, as to be inse¬ 
parable by any act of the party ; but on 
the death of one of the joint-tenants, 
leaving issue, then the joint-tenancy car¬ 
ried the immediate freehold to the other 
tenant, and the issue of the deceased donee 
in tail became seized of the inheritance, 
as a distinct interest, and by way of re¬ 
mainder. Unless this be the situation 
of the issue in tail, no name can be given 
to the quality of their estate by which it 
can be distinguished, {w) 

Secondly, In IViscot’.s case, (n) it was said, 
“ if a man make an estate to three, and to 
“ the hoirs of one of them, there one of them 
“ hath fee-simple, and * yet the jointure 
“ doth continue, for all is but one entire 
iC estate, created at the same time, and there- 

(m) Littleton, or Lord Coke himself, calls it n Remain* 
dor ; and see Mandeville^s Case, 1 Inst. 20. 
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44 lore the fee-simple cannot drown the join- 
cf tore, which took effect with the creation 
“ of the remainder in fee.” Even under 
these cireumstance.-, the inheritance is called 
a remainder. Of course it is a remainder by 
tiie construction of law. 

In the same case, it was said that when an 
estate is made to three, and to the heirs oi 
-one of them, and he who hath the See dleth, 
and one of the survivors purelmseth the 
remainder, the jointure is severed. 

This proposition proves that in the ease 
cited from Littleton , the inheritance may 
eventually become distinct from the free¬ 
hold, and that though in the first place it 
was conjoined to the freehold, it may, at a 
subsequent period, be separated from the 
same, by act of law, though not by 
way of conveyance. And in the same case, 
it was asserted, that when an estate is made 
to three, and to the heirs of one, he who 
hath the fee, cannot grant over his remain- 

5 o 

der, and continue in himself an estate for 
life, (o) But it was admitted that if there 
be tenant in tail, the remainder to his right 

O 

heirs, he may grant his remainder over or 
devise it. (p) The only difference, obser¬ 
vable iii these eases, is, that in the former 
instance the freehold and the inheritance 


(<■) VI Ed. 4. 2U. 
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Were limited by one connected, and undivi¬ 
ded clause, while in the latter instance, 
the remainder in fee was distinct from the 
estate-tail by the form of the limitation, s afrvd 
also as a consequence that an intail and a 
fee-simple in the same person, must neces¬ 
sarily give several estates, while this neces¬ 
sity does not exist as to other estates, since 
an estate of freehold, held in joint-tenancy 
for life,' may form an inseparable part of 
the same estate, considered as conferring an 
inheritable quality subject to the joint- 
tenancy. 

In a note to the Vincrian lectures Mr. 

I 

JVooddeson refers to the te.\t cited from 
It'earne, and observes that if the particular 
estate be to A. and B. jointly for their lives, 
remainder to the heirs of the body of B. this 
will be an estate-tail in B. executed in B, 
so as to make the inheritance not grantable 
distinct from the particular estate of free¬ 
hold by way of remainder , but on the other 
hand not to sever Jjie jointure or intitle the 
wife of B. to dower. 

It is obvious that the forms of mfts stated 

n 

by Mr. Fearnc are diftereiftly penned. One 
of the examples, is of an estate* to A. and 
B. for their lives, and after their deaths , to 
the heirs of B. so that the limitation to the 
heirs is distinct from the limitation to the 
ancestor ; and this is the very example on 
which Mr. JVooddeson has fixed for the appli- 



cation of liis conclusion, or perhaps, of the 
general conclusion of Mr. Feu me, to the 

several cases he had cited in that pas- 

< 

■sage. 

In the other instances noticed in that 
passage, the gift was extended to the heirs, 
by one undivided and connected clause of 
limitation to them and the ancestors ; and 

c 

perhaps it was to these instances alone, that 
Mr. Fearne intended to confine his obser¬ 
vation, that the interest imported by the 
limitation to the heirs, was not grantable 
away from, or without the freehold, by way 
of remainder. Without ascribing this intern* 

a 

tion to him, it is difficult to support his 
doctrine by any authority to be collected 
from the books on the subject. 

The words, introducing the limitation to 
take place after the decease of the tenant 
for life, have a strong tendency to express a 
distinct estate, partaking of the nature and 
properties of a remainder. Does the law. 
it may be asked, preclude the right of an 
individual, to have an estate of freehold in 
himself jointly with another, witha distinct 
estate- tail, or a distinct fee, by way of re¬ 
mainder ? No authority can be adduced . 
against the existence of the two estates dis- 

O 

tinctly, when an intention that the inheri¬ 
tance and the freehold shall be distinct, is 
apparent. As often as the limitation to the 


lion to liis heirs, there is reason to contend 
that the ancestor has one estate, and one 
estate only ; and then the law denies to him 


the privilege of disposing of the inheritance^ 


and at the same time, reserving the free¬ 
hold.* Nothing seems to be more clear, 
than that when several limitations <nve dis- 

. V? 


tinct estates, the remote estates, depending 
on estates more immediate, and created at 
the same time, and by the same deed or will, 
must be remainders ; and being distinct 
estates, they must assume the description 
of remainders, and, answering this descrip¬ 
tion, no objection can be made to the trans¬ 
fer of these remote estates separately from 
tJie estates of freehold, as remainders ; and 
when the estate, lias the name, and all the 
qualities of a remainder % and (for this is the 
essential point and distinguishing circum¬ 
stance) is distinct from the estate of freehold, 
what reason, or what authority can be 
urged against its conferring the same pri¬ 
vileges, as are annexed to other estates of 
the same denomination ? It follows, that 
the interest which passes by the limitation 
to the heirs is improperly called a remain¬ 
der, or it has all the qualities 'common to 
estates comprehended uiuLr and embraced 
by that term. 

Now the authority of TMtleton and Per- 
kins, and also the determination of IViscot's 


case, will support the right of a person who. 
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is the owner of several distinct estates, to 
alien one of these estates and retain the 
other. Thus in treating of attornment. 
Littleton says, “ If a. lease be made for life, 
“ the remainder to another in tail, the re- 
“ m'ainder over to the right heirs of the 

“ tenant for life, in this case, if the tenant 

» 

for life grant his remainder in fee to 

O 

“ another by his deed, this remainder main- 
* c tenant , passeth by the deed without any 
** attornment, &c. for that if any ought to 
«* attorn in this case, it should be the tenant 
“ for life, and in vain it were that he should 
“ attorn upon his own grant,” &c. It is 
evident that Littleton is treating of a grant 
of the remainder, distinct from the free¬ 
hold. That the freehold continues in the 
tenant for life, is the reason, superseding 
the necessity of attornment. To convey 
the* freehold and inheritance, a feoffment 
and not a grant would be the proper mode 
of assy ranee. 

And according to PerJdns,[d) confirmed by 
the resolution in JViscot’s case ; if a tenant 
in tail be seised of an acre of land, the re¬ 
mainder of the safne acre to his right heirs, 
he may grailt this remainder, and yet it is 
not executed in him. 

By the observation in Perkins , that the 
estate to the heirs 4 was not executed in the 


/ .f\ is -*. ca 


tenant in tail, it must be understood theft 
the remainder was not vested in possession. 
Under the rule in Shelley's case, it was 
clearly vested in interest. 

Frojn this examination of the authorities, 
there is some reason at least for the conclu¬ 
sion, that in those cases in which a grant or 
1 imitation is made to two jointly, and the 
heirs of one of them, the limitation to the 
heirs will give the interest to their ancestor, 
so as to be connected with, and form part 
of the estate of freehold, subject to the 
interest of the joint-tenant, or, by way of 
remainder, according to the form which the 

J o 

limitation assumes, and the circumstance 
that it connects the nomination of the heirs 
with the nomination of the ancestor, as to 
two jointly, and the lfeirs, or heirs of the 
body of one of them, or makes a distinct 
tion between the several limitations and the 
times at which they are to confer the right 
of enjoyment, as to two jointly, and*after 
their decease, to the heirs of one of them ; 

and for the further conclusion, that when 

• ' 

the limitations to the ancestor, and to his 

• ' 

heirs, give distinct estates, he may dispose 
of either of these estates, and at the same 
time retain the other. 

The inference from these positions to 
merger, may not be obvious to every 
reader. The object of the present investjga- 
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person claiming under several limitations 
in these various forms, is seised of an estate- 
tail, by way of immediate estate, and when 
'of an estate for life only, with a remainder 
in tail, and consequently of two estates. 

This point has been agitated most gene¬ 
rally in reference to estates tail, when it has 
been necessary fo consider whether the 
donee had or had not an estate-tail in pos¬ 
session, so that he could discontinue the 
estate-tail, or bar the remainders by a re¬ 
covery, in which he was tenant and not 
vouchee. 

In Oven's case (c) the husband and wife' 
were seised under limitations, to them and 
the heirs of the body of t he husband, and the 
husband alone suffered a common recovery in 
which he was tenant,• and consequently with 
single voucher ; and on the ground t licit his 

O ~ 

wife had a joint estate \yth him, and that 
there are no moieties between husband and 
wife,it was held that the recovery did not 
bar the issue, and remainder-men. 

And in the Marquis of Winchester's 
case, (f) limitations were made to a man 
and a woman, not his wife, and the heirs of 
the body of the man ; and a recovery he 
suffered with single voucher, and conse- 


(«) 8 Rep. 5. Moor, 210. 


quently as tenant was lie.ld to be good 
for one moiety. These cases were deter¬ 
mined on the ground, that the man had 
not in the case of Owen, an estate-t^U 
in possession in any part, and that in the 
case t)f the Marquis of Winchester, he had 
an estate-tail in possession of one moiety 
only.—And yet in the case of King v. 
Edwards, (g) where a imtn and his wife were 
seised to them, and the heirs, of the body 
of the man, with remainder to E. B. and 
the heirs of his body, with remainder to 
W. B. and the heirs of his hotly, it was held, 
that tlie estate-tail was so far executed in 


possession, that a feoffment by the husband 


and wife created a discontinuance, although 

• r " . ’ & 
W. B., the third remainder-man, joined in 

the feoffment. The principal question was. 


whether this feoffment was a discontinuance 


of the estate-tail ; and it was argued for the 
defendant that it was not any discontinu¬ 
ance ; for it was said, the husband during 
the coverture, having a joint-estate, with 
his wife in the freehold, had not any estate- 
tail in possession, but quasi a remainder in 
tail expectant upon a joint-estate for life, 
and not executed : so then not being seised 
of tile estate-tail in possession, the feoff¬ 
ment could not make a discontinuance; and 
to prove that, the counsel cited 3 Hep. 5. 


Owen and Morgan's case ; and 2 Rep. (5l t 
IViscot's case. But as to that point Richard¬ 
son, Berkeley, and Crokc, contrary to the 
epinjon of Jones, held, that the estate- 
tail was in the husband vested and set¬ 
tled, ' and that his, and his wife’s feoff¬ 
ment made a discontinuance ; and although 
it was objected, that W. B. the third 
in remainder, joined in the said feoffment, 
so as it could not make a discontinuance, 
but that every of them respectively passed 
their estates, yet all the justices agreed that 
this joining of W. B. was not material, for 
there was an intermediate remainder in tail 
to K.B. which was discontinued. 


In C/ithero v. Frank/in, et CLv, {a) in a. 
writ of ayel, the issue was, whether the 
grandfather died seised in fee ? The jury 
found that the grandfather covenanted to 

O 

stand sefsed to the use of himself, and 
Mary his wife, for their lives, remainder 
to the heirs male of the grandfather, on 
fhe body of the said Mary begotten, with 
remainders over: the grandfather suffered 
a common recovery, and died ; Mary 
survived. To prove the recovery void, it 
was insisted * that Owen and Morgan's case 
was not law ; for if baron and feme had 


an entirety, tjien each had the whole, and 
the baron might* make a tenant to the 


pra?cipe for the whole. Pemberton , contrd , 
that case was never yet questioned ; the 
wife's estate hinders the intail from ex¬ 
ecuting in the baron ; so that it is dhly^- 
a kind of contingent estate, after the death 
of the wife, and the intail cannot be tacked 
to the estate for life, of the husband 
during the life of the wife ; because dur¬ 
ing her life, there is an ’intervening estate; 
and it was accordingly adjudged. 

Chthero v. Franklin, is very inaccurately 
reported. It must be read as a case of 
a recovery in which the grandfather was 
tenant, and not vouchee. 

Even then, how lamentable it is, that a 
science so essential to the happiness of 
society, should be perplexed with such 
absurdities and contrarieties!! 

There is another case, (b) in which the 
question was agitated, whether the grantee 
had one estate or several estates : and that 
question does not appear to have been 
decided ; so that at this instant there is 
not any direct authority which affords a 
solution of the law applicable to a case 
with those circumstances. # 

As cases of this sort often occur in those 
counties, in which it is the practice to grant 
leases for years, determinable on lives, a 
statement of the material parts of that case. 
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and the observations relevant to the same, 
will be introduced. 

The Earl of Meath leased lands to A. 

• hold to A. for eighty-one years from 
Michaelmas next following, if he should 
so long live, and from and after the day 
of the death of A. for thirty-one years. 
The lessee entered before the commence¬ 
ment of the term; and continued in pos¬ 
session for some time. After the period 
limited for the commencement of the lease, 
the lessor re-entered, and the lessee being 
out of possession, and when by the rule 
of law he had not any assignable interest, 
except so far as the thirty-one years were 
to have effect, as an inter esse termini , 
and not as an actual estate, assigned his 
te rm. 

On an ejectment after the death of A. 
by the person claiming under the assign¬ 
ment, Bridgtnan, chief justice, delivered 
the opinion of the court. And the second 
question in that case being what estate 
this term for thirty-one years was, he held 
this a continuance of the first term, and 
an addition thereto,* and not a remainder (cj 
or future interest, but thirty-one years 
added to the first, all being under one 
habendum; but some of his brethren, he 
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observed, differed from him on this point; 
but he took it so, although the most 
strong against him (viz. his conclusion on 
the merits of the cause.) And although 
the thirty-one years were not from the 
time of the death of A. but from the 
day of his death , this is the same ; for the 
whole day upon which he died is part 
of the first eighty-one years, if he should 
so long live, and the next thirty-one years 
shall be adjoined to this, and no fraction 
of a day, but the last day of the eighty- 
one years, and the first day of the thirty- 
one years shall be conjoined, and make 
only one term ; and it is not to be sup¬ 
posed that he should survive eighty-one 
years, and by that means one term end 
before the commencement of the other. 
But if the first term had been only for 
thirty or forty years, then it should be 
otherwise, but not so on a term for eighty- 
one years ; and so he concluded that both the 

t. 

terms being to the same person, they made only 
one term , as a lease to one for three years, 
and 'so from three years to three years, 
makes one term for six years ; but if the 
thirty-one years had been to another person, 
this should be a remainder or future in¬ 
terest ; and he said ali his brethren agreed 
with him, that it couid not be presumed. 
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eighty-one years. The like presumption 
has been made in other cases. ( d ) 

To brine a case under the influence of 
flip reasoning on which the chief justice 
relied^ there must be an immediate connec¬ 
tion between the times of the several terms. 
An interval between the several times 
would necessarily lead to the conclusion 
that the several timt^s were to give distinct 
estates. The elucidation of these limita¬ 
tions, by comparing them to a lease for 
three years, and from three years to three 
years, is peculiarly neat and apposite. 
Leases for three years, and from three years 
to three years, especially when they are 
carried on for an indefinite period, referred 
to the pleasure of the parties, are ana¬ 
logous to leases from year to year. The 
only difference is, that in one case three 
years, and in the other case, one year, are 
the period of computation. Leases from 
year to year, deserve some notice under this 
division. At first view they appear to give 
several distinct estates. In truth they give 
only one time of continuance. That fime, 
however, may be confined to one year, or 
extended to several years, according to 
circumstances attending the tenancy in its 


(d) Pollexf. 07. Bever.ey v. Beverley, 2 Vern. 131. Peaty 
v. Ilurrell, 2 \ era, 370. Evans v, Weston, Butler’s Ftarne, 

A vw / I • \ 1 I 


V/Xl 


/ i 

progress.—In the first place, the* lease is 
for one year certain, and, after the com¬ 
mencement of every year, or perhaps after 
the expiration of that part of the year 
in which a notice of determining the 
ten'ancy may be given, it is a lease for 
the second year; and in consequence of 
the original agreement of the parties, every 
year of the tenancy constitutes part of the 
lease, and, eventually, becomes parcel of the 
term ; so that a lease which, in the first in¬ 
stance, is only for one year certain, may in 
event, be a term for one thousand years. ( e ) 
Under this species of tenancy the law 
considers the lease with a view to the 
time which has elapsed as arising from an 
estate for all that time, including the 

• O 

current year ; and .with a view to the time 
to come, as a lease from year to year. For 
as all the time for which the land may 
be held under a running lease, is ori¬ 
ginally given, and in effect passes, by the 
same instrument or contract, the whole 
time is consolidated, and every year, as 
it continences, forms part of the term, (e) 

It is also to be observed, that in some 
cases a limitation bp joint words map give 
several estates.(g) 

Thus, by a gift to a man and the heirs 


(<■) Essay on Estates, Chap. Years. 

(g) See Mandcville's case, ] lust, 20, b* Succinct view of the 
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of the body of his father; or by a gift to 
a woman and the heirs of the body of 
her deceased husband, several estates arc 
<weated. That a man may be tenant in 
tail, as donee by name , the gift must be 
to him and the heirs of his own body. 
A consequence flowing from this position 
is, that under a gift to a man and his 
heirs of the body of his father, the words 
“ of the body of his father,” are inconsistent 
with the gift to him and his heirs, there¬ 
fore he takes the fee-simple, and the 
words, “of the body of his father,” are re¬ 
jected for repugnancy. In a gift to a 
man and the heirs of the body of his 
father, this inconsistency does not exist. 

The persons designated to take under 
the appellation of heirs, .are the heirs of the 
body of his father, and not the heirs of 
the donee, or his heirs of the body of his 
father. A gift to his heirs of the body of 
his father, if it created an intail in the 
heirs of the body of the father, might 
postpone, and for a time exclude the 
right of enjoyment of the descendants of 
the son, and at all events, would admit 
other persons* besides his issue to the suc¬ 
cession under the intail. A gift to the heirs 
of the body qf the father, though in 
terms it is conjoified with the gift to 
the son, is, in point of law, distinct from 

and ind^npnd^nf nf tlicii 1 imifol ir>ti 




4V 


that reason this single limitation passes 
several and distinct estates. 

The donee, by reason that he is named, 
will take an estate for his own life ; .and,' 
under the limitation to the heirs of thq 
body of his father, an estate-tail will vest 
in the person who can brihg himself withiri 
that description. The donee himself may 
answer the description ; and in that case 
he will take an estate-tail. This estate, 
however, will not vest in him, because he 
is the donee particularly named. When it 
vests in him, it will be on the ground 
that he answers the description of the gift 
to the heirs of the body of* his father ; for 
any other person answering that descrip¬ 
tion, may take in preference to this son, 
the donee ; and if the father be living, the 
limitation to the heirs* of his bodjr will 
give a contingent interest, suspended "from 
vesting till his death. It is to be ob¬ 
served, however, that though the intail may 
vest by purchase in any one answering 
the description of the limitation to the 
heirs, any other person who might have 
taken under a gift vesting an estate-tail 
in the ancestor, may take under this limi¬ 
tation, though he is not the general heir 
of that ancestor, (h) 

_ C _ 

(h) Mandeville’s Case, 1 Inst. 20, b. Southcot v. Stew ell, 

2 Mod. 207. Willis and Palmer, 5 Burr. 2015- View gf the 
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Again, a limitation by one entire con¬ 
nected clause to A. for life, and for years 
beyond the life, gives several estates; a 
-freehold and chattel real :(?) and one estate 
is perfectly distinct from the other, and 
the assurance for the transfer of these estates 
must be adapted to the different qualities 
of the interest. In consequence of ac¬ 
counting the term for years distinct from 
the estate for life, the term may* merge 
in another estate, without drawing with 
it the estate of freehold, or being exempt 
from merger, as forming part of that estate, 
on the ground that the estate for life of 
A. could not merge in another estate, 
because that other estate was not of suflfi- 
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cient extent, to cause the merger of the 
estate for life, though .it was sufficient to 
cause a merger Of the term for years. 
Besides, when the estate of freehold, limi¬ 
ted in conjoint expression, with the term 
for years, is an estate pdur autre vie, and 
limited to the heirs, as special occupants, 
then on the death of the tenant for life, 
the estate of freehold will devolve to the 
heirs, and the estate for years will vest in 
the executors. Accordingly, in Mordant 
v. Watts , ( k) it is said, if I grant an annuity 
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for life, and twenty years after, these are 
several grants, and the executors shall have 
it after the death of the tenant for life. 
By ‘ several grants, it .must be understood, 
that the instrument gives several and 
distinct estates, in the same manner as if 
two estates were limited by* divided clauses. 
In the principal case before the court, the 
grant was to A. his heirs and executors 
for tlie life of another person, and for half 
a year after; and the court said, if the 
grantee had died, his heir shou/d have had 
the rent during the life of the stranger, 
because, it was payable to him, his heirs 
and executors; but neither of these points 
was material to the judgment. The 
question debated and decided, related to 
the times of payment, in consequence of 
the death of the cestui cjtce vie in the life¬ 
time of the grantee. Cranmer’s case (i) must 
receive attention, since if it be law, 
heirs eo nomine took the term by pur¬ 
chase. 

Tile opinion expressed on the points 
now under consideration, is inti tied to 
attention. No other authorities, either 
for tiie affirmative or the negative of the 
proposition have occurred. The expres¬ 
sions, therefore, in Mordant v. JVutfs, are 
most likely to be resorted*to, and weighed, 
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whenever the question shall be litigated. 
But it is probable, that the opinion in 
Mordant v. Watts will always be considered 
.too clear and too well founded, to afford 
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the most distant hopes of success, in an 
attempt to impeach its authority. To say 
that a freehold is a chattel, or that a 
chattel is a freehold, is absurd ; and the 
same estate cannot be freehold at one time, 
and a chattel at another time. At'least, it 


is more reasonable to say, there arc several 
estates ; one wholly and completely free¬ 
hold, the other wholly and completely of 
a chattel quality. The consequence will 
be, that though the limitation gives a 
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continued time of enjoyment, without any 
interval, yet in the intendment of law, there 

y \j J 

is a several distinct ownership under each 

r ■*' 

estate, and the years may merge in a more 
remote estate, notwithstanding the estate 
of freehold may still remain a continuing, 

Cj * 

separate, and distinct interest. Besides, 


is it not reasonable that the years may 
pass without carrying the estate for life ? 
The intention may sometimes call for this 
construction ; and. what rule or policy of 
law denies the application of it ? Because 
an instrument is insufficient to pass the 
time of the estate for life, either for want 
of livery of seisin, or for went of a lease 
for a year, to raise an estate capable of 

foeiim enlarged hv a release, nr for anv 


other reason peculiar to estates of freehold, 
shall the instrument be also void as to the 
time of the year, though there be an .ex¬ 
press limitation of that time ? And yef that 
thetenn should not pass under these cir¬ 
cumstances, is a necessary consequence of 
admitting that the several periods, of the 
life, and the year, are constituent parts of 
one entire estate. 

The observations on this case are not, by 
any means, inconsistent with the opinion 
of chief justice Bridgman. The two cases 
are essentially different. In the casQ before 
that judge, both inteicsts were of a chattel 
quality. In the case under consideration, 
one estate is freehold, the other chattel ; 
interests so • dissimilar, communicating 
qualities so totally’ different, that union 
between them, as parts of an entire estate,# 
seems incompatible. 

In reference to the rule in Shelley's 
case it may be observed, that, when the 
limitations to the ancestor and the heirs 
are immediate, or eventually become so, 
by the determination or failure of in¬ 
termediate estates, the several interests 
imported by these limitations, will con¬ 
solidate, and, by merger, become one 
intire estate, o-ivinu one undivided time 
of continuance. When other estates are 
limited intermediately, the limitation to 
the heirs, will, during the existence of 


these estates, give to the ancestor an estate 
in remainder, to take effect in possession, 
according to the order in which it is limit- 
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ed, . in subordination to, and after the 
determination of the intermediate estates 
by which it is preceded, excepting Only 
those instances which are the same in 
principle, or in circumstances, as the case 
of Lewis Bowles. (/»•)* In that case all the re¬ 
mainders limited mediately between'several 
gifts, one to a man and his wife for 
their lives, the other to their heirs of their 
bodies, were contingent ; and it was held 
that an estate-tail did execute in the 
husband and wife, so as to entitle them to 
be deemed tenants of an estate-tail in 
possession : but sub modo : so that, on the 
vesting of the contingent interests, the 
husband and wife should be tenants for 
their lives with a remote remainder in 


tail. 

Even though the several limitations iiad 

O 

been so made as to be operative, without 
the aid of the rule in Shelley's ease ; for ex¬ 
ample, by a remainder to the donee and his 
heirs or the heirs'of his body, the like 

A 

temporary union and consolidation would 
have taken place, so as to open and let 
in the contingent remainders, when and /} 
they should become capable of effect. 
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These are instances of merger which are 
conditional and not absolute. The cases of 
Lewis Bowles, (/) and Hooker v. Hooker,,[m) 
and CordaVs case, (n) afford the material 
authorities, and they are relevant to the 
doctrine of merger as it affects contingent 
remainders, dower, curtesy, &c. 


That the Accession of a third or intermediate 
Estate may be the Cause of Merger, asbetzveen 
two or more other Estates. 


The law of merger may operate between 
three or more estates, as well as between 
two estates.—A third estate may be, and 
frequently is, the means of the union of 
two estates, and the merger of one of them, 
when they would otherwise be kept apart 
and remain distinct. This observation will 
become intelligible, by supposing A. to be 
tenant for life, with remainder to B. for 
hie, with remainder to A. in fee: or by 
supposing B. to be tenant for life, with re¬ 
mainder to A. for life,* with remainder to 
B. in fee. 

In the former case, the intermediate estate 


(/) II 80 . 
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ofB. will prevent the union of the several 
estates in A. and in the latter instance, the 
estates of 15. are kept distinct by the estate 

of A.. 

This position will be proved by Bates’s 
case, ( o ) and the case of Duncomb and Dun - 
comb . ( p ) From the doctrine established 

by these cases, and to be stated in con- 

* • 

sidering the effect of merger in reference 

to titles by curtesy and dower, it will be 

evident, that the right of dower or of curtesy 

may depend on the application of the law 

of merger. 25ut with a view to the re- 

marks to be made, on introducing the 

several cases'of Bates, and Duncomb v. Dun- 

comb, it is observable that, cateris paribus, 

if in the first instance B. had conveyed 

liis estate for life to A., and in the second 

$ 

instance had conveyed his several estates 
for life and in fee to A. the three estates 
would have united and become one entire 
interest. In each of these cases, the im¬ 
pediment to merger, arise from the interme¬ 
diate estate, will be and was removed when 
that estate shall be annihilated by merger. 
These instances theii prove that as to this 
point, it is immaterial whether the person 
who has the second or intermediate estate, 
acquires the first and third estates, or 


(o) Salk. Lord Rayin* 320. 


whether the owner of the first and third es¬ 
tates, becomes tenant of the second or inter¬ 
mediate estate.—And of the circuitous mode 
in which merger takes place in those'in¬ 
stances, some notice will be taken, in con¬ 
sidering the other heads of division. The 

O 

observations to be introduced under these 
divisions will also illustrate these cases. 


That the several Estates must vest in the same 

Pei 'son. 

Another circumstance to be noticed under 
this division is, that the several estates must 
meet, that is, vest in the same person. 
•Several estates, in distinct persons, will 

remain several and distinct interests. The 
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union of two or more estates in the same 
individual, or in two or more persons seized 
jointly, is the cause of merger. 


That the two Estates must he in the same 

Lands ; or in the same part of the same 

Lands . 

These positions require very little ex¬ 
planation. The examples for.their illus¬ 
tration, will be easily collected from the 
subsequent divisions.—The two estates 
must be in the same lai\ds; ‘or when the 
lands are held by several persons in un¬ 
divided parts, then in the same parts of 

these lands. Str/npr-nl psinfps in rl rrtrt 


are not within the rule of merger: and 
therefore if A. have an estate for life in 
one moiety, or any other part of a parcel 
of .land, and an « stale for lift* or in tail 
in the other moiety, or any other part of 
the .same land, one of these estates cannot 
merge in the other. Those are several 
estates in distinct parts ; and are to he 
considered exactly as if they were distinct 
estates in distinct farms: and the doctrine 
of merger requires the concurrence of several 
estates in the same lands, or in the same 
part of the same lands. This is material 
in an especial maimer to the knowledge 
of the law of merger, in application to the 
estates ol tenants by entireties, joint-, 
tenants and tenants in common ; and as 

t 

between persons who .have estates under 
cross-remainders. A general rule as to 
these tenancies, and to be insisted on more 
fully under an appropriate head of this 
essay, is, that the law on merger may operate 
to the extent in which the same person has 
several estates in the same parcel <>) /unci, or 
in the same part of one parcel of land. For 
the purpose of merger, each person who 
is tenant by* entireties has the entirety of 
the lands as one individual. Therefore, 
merger may be in the same manner, and 
to the same exrent, as if th :rc were a so/e 
seisin: hut jo nt-tenants have, for the 
uurooses of m'TL'er. onlv aliouot narts : 






although for the purposes of surrender or 
release 1 one of them, and for many other 
purples of tenure, tliey arc seised per my 
ct per tout • and tenants in common have 
only particular undivided 'shares, which as 
belween themselves may be equal or un¬ 
equal in their extent, and each share is 
considered as a distinct tenement, and 
g :, ’es a separate and distinct freehold. 
Therefore, as to joint-tenants, and tenants 
in common, the merger will not operate 
beyond the extent of the part in which 
the owner has two several estates. 


That an Estate may merge for one part of 
the Land and continue in the remaining 

ft O 

part of the same Land. 


A consequence arising from these deduc¬ 
tions is, that an estate may merge for one 
part ol the land: and continue in the 
remaining part of that land: as if A. be 
tenant for life, remainder to B. and C- for 
life, in tail or in fee, "and A. convey bis 
estate to B. or C. the estate for life will 
merge as to one, and continue as to the 
remaining, moiety of the same land. So 
when A. and B. are joint-tenants, or tenants 
in common for life, remainder to C. in fee, 

and A. rnnvi j v.<; lii< ivsitnfr' fnr lifc tn Cl.. 


there will be a merger as to one moiety 
only of Uie land ; and B. will be tenant 
for life of the other moiety. After merger, 
B. ‘and C. will be tenants in common of 
the freehold, and C. will have the inheri¬ 
tance of’ one moiety as tenant in fee in 
possession, and of the other moiety as 
tenant in fee expectant on tlie decease of 
B. (q) These instances establish the propo¬ 
sition that merger may be partial ; that 
an estate in an aliquot part of the land, 
may merge, while the estate in other parts 
of the same land will be a continuing 
interest; and from the examples already 
adduced it will appear that the merger 
will not be more extensive than that particular 
part of the land in which ther,e are several 
successive estates \w the s/une person, without 
any difference whether the more immediate 
or the more remote estate comprises a 
larger portion of the lands. 


Inquiry whether several Estates in an equal 
Share of the same Eands shall be referred 
to the same Share. 

Sometimes it has been doubted whether 
several distinct'estafes, in an equal share 
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of the same lands, should be referred to 
the same identical share of these lands. 
Thus in Church v. Edivards , (r) by settle¬ 
ment dated the 29tli and 30th July, 
I 702 , on the marriage of Pensomcth 
Edwards with Hannah Saunders, lands were 
settled to the use of Pcnsomcth Edwards 
for life, remainder to Hannah for life, re¬ 
mainder to the heirs of Hannah to be 
begotten. This estate-tail descended on 

o 

Hannah and Elizabeth , the daughters of 
the marriage. The remainder in fee also 
descended to them as heirs of their mother’s 
brother, and consequently from a person 
who had the fee, distinct from the estate- 
tail. H annah , the daughter, being in pos¬ 
session, levied a fine with proclamations of 
one moiety and filed, a bill in chancery, 
for partition, and devised the lands ; and 
the present bill was by persons claiming 
under Hannah the daughter, against persons 
claiming under Elizabeth, to revive the pro¬ 
ceedings in the former suit. For the 

o 

defendants, it was contended, that Hannah , 
having a moiety in the estate-tail, the 
remainder to both sistciS in fee, her fine 
would, as to the remainder in fee, only bind 
a moiety of that moiety, and not a moiety 
of the entirety : and it was alleged, that if 

v # O ' 

she had been seised of a moiety in tail, with 


remainder to herself and a stranger in fee, 

her fine would clearly, as to the remainder 

in fee, have affected only a moiety of the 

moiety, and that the question only was, 

whether the sisters being interested in the 
• . “ 

estate-tail, as well as the remainder in fee, 
could make any difference. But by Lrod 
Kenyon , thenMaster of the Rolls, it was said, 
“ By the fine Hannah obtained a base fee 
“ in that moiety, in which she had an 
te estate-tail. How can you differ the 
t( moiety in which she had the estate-tail 
fe from that in which she had the remainder 
“ in fee ? It would be rather curious to 


iC 

iC 

€C 

€C 

€i 

cc 


distinguish the one from the other, for 
the purpose of depriving her of the moiety 
in which she had the estate-tail. The 
estate-tail is now,spent by the death of 
the sisters, and the reversion is fallen in. 
But if the defendants think it worth 


“ arguing, I will send a case to the Com- 
“ mon Pleas, upon the question, whether 
" II annah , under the deeds of 29th and 


“ 30th July, 1702, and by her fine, ac- 
cc quired a fee-simple in any and what part 
<c of the estates, ‘settled by those deeds.” 
A case was*accordingly sent to the Com¬ 
mon Pleas, and argued by Mr. Serjeant Hill , 
and that court was of the same opinion 
with the Master of the Rolls. 


The object of the argument was to shew. 
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a moiety ; another in a moiety of her own 
moiety ; and a third in a moiety of the 
moiety of her sister, in effect, three estates ; 
and that her fine applied to a moiety only 
of that moiety of which she was tenant in 
tail in possession, and to a moiety of the 
other moiety in which she was supposed to 
have a remainder in fee. 

And there are cases ‘in which the re- 
% 

mainder or reversion may be in a distinct 
share, though Church and Edwards is not an 
instance of this sort; and there will be a 
merger, when no reason exists for dis¬ 
tinguishing the estates, and there will not 
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be any merger when there is a reason for 
distinguishing the estates. 

When there are several particular estates, 
there must be several and distinct inheri- 
tances. (,v) This seems to present the ground 
for distinguishing the cases in winch 
several persons having the reversion or 
remainder shall have several estates in 
the same share or not. 

A. and B. were devisees as tenants in com¬ 
mon in tail. One of them died in the life-time 
of the testator, and the reversion descended 
to the surviving devisee and another co-heir 
of the testator. On the question whether 
the surviving devisee had the reversion in 
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fee in the same identical share in which 
he had the estate-tail, a highly dis¬ 
tinguished conveyancer gave his opinion 
that the surviving devisee had an estate- 
tail by descent, and one half of the other 
moiety, being one fourth, by descent ; and 
consequently the reversion of the share 
of which he was tenant in tail descended 

i 

to himself and the other co-heir. 

Indeed on sound principles, too clear to 
be mistaken, it should seem, that when 
there are distinct moieties, there must be a 
distinct reversion of each moiety ; since 
each moiety is a distinct tenement ; and 
there must be a distinct reversion of that 
moiety. Granting this to be correct, and 
who can deny it ? the reversion must 
descend to all the cp-heirs, and one rever¬ 
sion, or the reversion of one moiety, cannot 
descend to one co-heir, and the other re¬ 
version, in other words, the reversion of the 
other moiety, cannot descend to the other 
co-heir. It is against all principle that co¬ 
heirs should hold in such manner. 

When one moiety is granted to A. for 
life, and the other moiety to B. for life, or 
in tail, ther£ will be a distinct reversion 
of each moictv. A devise in like manner, 
will give the same result. Of each moiety 
there will be a distinct reversion, and that 

rPVPrcmn tirnn fU o /~k lint 
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Though several estates tail were given 
to different persons, there would, of ne¬ 
cessity, be a separate reversion of each 
share ; for the particular estate, in each 
share, may determine at a different period; 
and‘on the determination of the particular 
estate, the heirs would be entitled to that 
reversion as heirs. Though the heirs were 
the donee in tail by will, the rule of 
law would be equally applicable to them, 
Each would have a particular estate, and 
of consequence, there must be a distinct 
reversion of each separate share, and that 
reversion would descend to all the co¬ 
heirs. 

These observations originating with the 

• o n 

conveyancer, to whom reference has been 

v • 

made;, place the question in its true point 
of view, and refer it to principles of tenure, 
so well founded and thoroughly acknow¬ 
ledged, that, whenever the question shall be 
again agitated, this reasoning may possibly 
prevail, since they do not oppugn the 
reason, or as a consequence the authority, 
of Church and Edwards ; for that case, to 
be consistent with principle, must have 
been grounded on its peculiar circum¬ 
stances. 

Now on Church and Edwards it is ob¬ 
servable that the co-parceners in tail had 

OlllV nnp hpfwppn mid thpt'fw 
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fore their seisin of the estate-tail, was as 
entire as their seisin of the remainder or 
reversion in fee, and they had only one 
estate-tail and one immediate remainder 
or reversion. But when two persons are 
tenants'in common, in tail, or for life, with 
the reversion in fee to them by descent, 
they have several particular estates, and for 
the reason already stated, several reversions; 
and the consequence of their having several 
reversions, will be that A. and B. will have 
a reversion expectant on the estate of A., 
in his moiety ; and A. and B. will have a 
reversion expectant on the estate of B. in 
his moiety; at least this would be the 
case, as between all persons, except A., 
and B. : and no reason in law occurs for 
distinguishing their case from that of other 

O O 

persons in reference to the learning of 
merger. To shew the absurdity and 
injustice of a contrary rule, A. and B. 
may be supposed to be tenants in special 
tail to them and the heirs of their bodies 
by particular women. Thus one of them 
might be tenant in tail after possibility 
of issue extinct, at the time of the descent; 
and if the reversion would merge his in¬ 
terest in the whole of his share, there 
would be an .inequality in the right of A. 
and B. under the ‘descent ; since A. would 
take a reversion exneotant. on an estate 
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for life, while B. would take a reversion 
expectant on an estate-tail. 

It must also be kept in mind that in 
Church and Edwards the same persons were 
co-parceners, as well of the estate-tail 
as of the reversion in fee; and co-parceners 
constitute only one heir, and they are 
seised per my et per tout , of the estate 
lie Id in cd-parcenary : and they were not 
seised of the reversion expectant as to one 
moiety, on the death of one of them 
without issue, and expectant as to the 
other moiety, on the death of the other 
of them without issue; but were seised 
of the reversion in fee expectant on an 
estate-tail in the intirety; but when two 
persons are tenants in common in tail, and 
the reversion descends to them, then the 
reversion of each moiety descends to them, 
and they have one moiety expectant on 
the estate-tail in that moiety, and the 
other moiety expectant on the estate- 
tail in this moiety : and both being so 
seised of the reversion of each moiety, 
during the existence of» the particular 
estate in that moiety, both must neces¬ 
sarily become seised in possession on the 
expiration or determination of the par¬ 
ticular estate : and it follows tli*at as both 
take the reversion of each moiety by de¬ 
scent, neither has a moiety of the reversion 
expectant on his own estate-tail in that 
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moiety, but is seised per my et per tout 
with his companion in co-parcenary, of 
the whole of the reversion expectant as 
to each of the moieties on the estate-tail 
in that particular moiety. 

Thus in cases like Church and Edwards, 
the reversion in fee descends in co-parcenary, 
in the same manner, and with the same 

* t 

connexion between the tenants, as they 
take the estate-tail by descent. They 
continue seised in co-parcenary of the 
several estates, and they have their owner¬ 
ship, in and throughout the same share. 
Neither of the heirs in tail is tenant to 
himself and the other co-heir, but the 
Several heirs in tail are ,also the rever¬ 
sioners ; and the merger of the particular 
estate, when it shall no longer be privi¬ 
leged under the statute of intails, will 
be only a consequence of an ownership 
in the same part of the same lands ; 
originally under several estates, which the 
policy of the law blends, as soon as it 
can, into one entire estate. And it will 
be found that this construction has been 
made in application to joint-tenants, ( t ) 
even when a severance of the joint-tenancy 
has been thje consequence. 

On the ‘whole, the general conclusion to 
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be drawn from the determination in Church 
and Edwards, is only that several successive 
estates will be referred to the same share, 
when there are not any means for dis¬ 
tinguishing the application of these estates 
to different shares. For it is too clear to 
admit of doubt, that circumstances, and 
the nature of the title, may impose the ne¬ 
cessity of admitting that several estates, 
conferring a right of possession in different 
degrees, to equal parts of the same ands, 
must be applied to different parts of these 
lands. Thus, A. and B. arc tenants in com¬ 
mon in fee, and A. settles his moiety on 
c. for life, and B. settles his moiety on 
D. for life, and the reversion of B. descends 
to C. the several estates of C. will remain 
distinct. These estates exist in an equal 
share of the same lands ; but they clearly 
exist in different shares. This is the pro¬ 
tection of the particular estate from merger. 
As between these estates there is not any 
connexion or privity in title ; no depend- 
ance of one estate on the other. The estate 
for the life of C. is derived from the title 
of A., while the reversion in fee is derived 
under the title of B. It is, therefore, im¬ 
possible for one estate to blend with the 
other. There is a want o'f that privity of 
right, and of title, which is essential to 
merger. The privity and connexion of 
title as to the life-estate of C., is between 
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C. and A. or those who claim under him, 
and as to the reversion in fee, it is between 
6. and D. 

So when A. and B. are tenants in com- 
mon, in tail, with cross remainders to them 
in fee, or in tail, A. has an estate-tail in 
a moiety, with a remainder in that moiety 
to his companion : and he and hi$ compa¬ 
nion are in a similar situation, as far as 
relates to the other moiety. That the 
estate-tail in either of these moieties, may 
be enlarged into a fee-simple, the tenant 
in tail of that moiety must suffer a recovery, 
or they may join in a recovery of the 
intirety : and when they have the immediate 
remainder in fee, their fm<,* with proclama¬ 
tions will be effectual to complete the 
title. 

*80 when A. and B. are tenants in common 

for life or in tail, with a reversion to C. and 

D. it seems, as may be collected from 

former observations, that C. and 1 ). have 

two distinct reversions; one expectant on 

the estate of A., the other expectant on 

the estate of B.: and therefore a title by 

%/ 

descent or’purchase, derived by A. from 
C. or D., can only give a title to one 
moiety of that particular share in which 
A. has the precedent estate. For to admit 
that he took the entirety of that share, 
would be to change the nature of the 
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stead of having a moiety expectant as to 
one part on the estate of A., and as to the 
other part expectant on the estate of B., 
he would have a reversion wholly expectant 
on the share of one of them only, and 
consequently a very different degree of 
ownership: for as to the reversion, the 
rule must, with the exception of the in¬ 
stance of co-parceners in tail, who in point 
of law, have only one estate, be the same, 
whether the particular tenants have equal 
or unequal estates: for instance, one an 
estate for life, and the other an estate- 
tail : and it cannot be supposed that merger 
should so far injure one of several re¬ 
versioners, as to give him a reversion 
expectant wholly on an estate-tail, instead 
of a reversion, expectant partly on an estate 
for life. It therefore seems to follow, 
that as often as one person has a particular 
estate in part of lands, and the remainder 
or reversion in that share is in the same 
person by a purchase or descent, there 
must be a merger to the extent of that 
share ; since the particular estate, and the 
remainder or reversion, are united in the 
same person. 

But as often as the remainder or rever¬ 
sion is in two or more persons as tenants 
in common or joint-tenants, then as these 
persons have a reversion in each share, 

there ran be a. mercrer nnlv r r>r the nlirirnnf 
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part of the person, who has the remainder 
or reversion in the same share in which he 
has the partic ular estate. 

In practice, it is sometimes desirable to 
vest in each of several persons, tenants in 
remainder, the freehold of the particular 
shares, of which they are seised under the 
remainder. This* is especially the case, 
when the parties are desirous of obtaining 
a partition in fee at law. Under these cir¬ 
cumstances, it is of importance to limit 
the freehold to them in such manner as 
will unquestionably give to each person, 
the freehold of that particular part, in 
w hich he has the inheritance in remainder: 
for unless the demandant and tenant are 
severally seised in fee of their respective 
shares, the partition will be binding only 
tilUthe estate of one of them shall deter¬ 
mine, and will not bind those in remainder. 

% 

From the case of Church and Edwards , 
and other authorities, there appears ground 
for contending that the law v r ill of itself, 

O 

appropriate to each person, the freehold of 
the particular share, in w hich lie has the 
remainder. -But since these authorities 
are not universally relied on, and seem to 
admit of exceptions, it will in practice be 
right to remove from titles all causes for 

o 

doubt, arising from the w ant of an express 
appropriation of the freehold to the parti- 
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has his estate of inheritance, and words of 
appropriation of the freehold to the inheri¬ 
tance will be proper. 

The words,“ and as to, for, and concdrn- 
“ ing all that part or share of and in the 
“ said messuages, &c. in which the said 
cc A. hath an estate of inheritance in re- 
“ mainder as aforesaid, and of and in every 
“ part,' &c. to the use of the said A. his 

heirs and assigns or with such other 
variation, as the circumstances may require. 

In this place, and as relevant to these 
observations, the case of Oalley v. Smith [a) 
may be stated. In that case two per¬ 
sons, tenants in common, in tail, of a 
* 

copyhold tenement, agreed on a partition, 
and by that agreement, each tenant was to 
have particular parcels of the copyhold, 
and afterwards each person made a surren¬ 
der to the other, of the parcels allotted for 
that person. Smith , the eldest son of one of 
the tenants in tail, contended that the in¬ 
tail subsisted in a moiety of the original 
moiety of his mother : thereby meaning the 
moiety of the entirety of those lands, which 
were allotted to her; and on a Rehearing lord 
keeper Henley made a decree in his favor, 
on the ground that the several daughters 

n c ’ 

only barred a moiety *>f their respective 
estates, viz. allotments ; and this decree was 


perfectly right in principle. It may be 
supported by the strongest arguments. As 


to* the particular lands, surrendered 


by each 


tenant in common, that person was tenant 


in tail of one moiety only thereof. 


Therefore as to the intail no more was 


affected bv the surrender, than the lands 

•/ 

comprised in the *surreuder, since the sur¬ 
render of each daughter, did as to the intail 
pass only her original moiety of the parti¬ 
cular lands contained in her own surrender: 
and not the moiety of those lands which, 
on the partition, were allotted to herself: 
so that although the several surrenders 
comprised all the lands, yet the surrender 
of each tenant in tail, was, as to the ini ail, 
confined to the particular lands allotted to 
her sister; and consequently neither of 
the ..tenants in tail did any act to bar the 
intail, in her original moiety of the lands, 
taken by her on the partition : and there¬ 
fore as to one moiety of the lands in each 


allotment, there was a subsisting intail. 

The plaintiff, it must be remembered, 
claimed and recovered a moiety of those 
particular lands, which were surrendered to 
his mother on the partition, and not a 
moiety of a moiety, or a fourth part of these 
lands; and it Vasa moiety of the intirety 
of these lands to which he was really intit- 
led ; for his mother had a moiety in all the 
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ill her moiety of those lands only which 
were comprised in her surrender, leaving 
her original moiety in the lands allotted to 
her, altogether unaffected by her surren¬ 
der." 

As to the issue of the other sister, th£ 

same observations apply to the lands which 

she received under the allotment made to 
% 

her. 

In short, after the partition and the sur¬ 
renders made to give effect to the same, 
each party had an estate-tail in one moiety, 
and an estate in fee-simple in the other 
moiety of the lands comprised in her allot¬ 
ment. That she had an estate in fee in one 
moiety of these lands was the consequence 
of her sister’s surrender. 

That she had only an estate-tail in the 
other moiety, arose from the want of a Sur¬ 
render by herself of that moiety : so that 
the estate-tail was in her original moiety of 

O 

the lands allotted to herself, and her estate 
in fee was in that moiety which she re¬ 
ceived under the surrender of her sister as 
part of the transaction of partition. 

The difference between this case and 
Church and Edwards, is, that in Church and 
Edwards the title was compjete by means 
of the learning on merger. The base fee 

o o 

derived from the estate-tail merged in the 
reversion in fee. At least this must be the 
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Hie reversion in fee of each person, were 
several estates in the same individual share; 
and that the fine of one of them gave that 
person a complete ownership and dominion 
over the moiety in which she had the* re¬ 
version in fee. While in the case in Am - 
bier , the title was defective for a moiety of 
the lands in the surrender, because the sur¬ 
renderor never had any estate-tail in that 
moiety. 

It was intended to have taken a view of 
the nature of cross remainders, as part of 
this chapter; but as such a view would have 
been only a repetition of one of the tracts 
already published, ( b ) and also of part of 
the intended additions to the Essay on 
the Quantity of Estates , it is not deem¬ 
ed justifiable to introduce the observa¬ 
tion at large, into this volume. Suffice 
it, therefore, to say, that under cross re¬ 
mainders, each person has a distinct estate, 
and only one estate, in each distinct part, 
although there may be one hundred parts 
and not two estates jn any part. 

And the reader who wishes to pursue the 
author's arrangement of the subject of this 
volume should, at this point, read the tract 
on cross remainders. * 
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First , That the several estates must be imme¬ 
diately erpectant on each other. 

Secondly , That the more remote estate must be 
without any intervening vested estate , and 
also without any intervening contingent 
remainder created in the same instant of 
time , and by the same means as gave origin 
to the other estates. And, 

Thirdly, That ,the determination, or acquisi¬ 
tion of an intermediate estate may be the 
cause of merger, as between estates kept 
distinct by means of the intermediate estate. 

The two first heads will be blended un¬ 
der one general view of the subject. 

From all the cases which have been de¬ 
termined, it may be collected%hat (with 
the exceptions which will be noticed,) the 
two estates must be the two vested estates, 
which are to take effect immediately after 
.each other, without any intermediate vested 
estate; or at least, withc/ut any intervening 
remainder in contingency, arising under the 
same conveyance by which the former of 
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It is absolutely necessary, that the latter 
estate should be connected with the former 
estate, and be immediately expectantthere- 
o, so as to come into its place, on the de¬ 
termination of that estate. 

This is universally true of merger, as far 
as relates to the right of possession, by 
means of the more remote estate;. but in 
estates of freehold, there will be a species 
of merger, or rather of union, and conso¬ 
lidation without merger, notwithstanding 
the interposition of an estate for years, and 
in some cases, notwithstanding; a mesne con- 

p O 

tingent remainder. This is a consequence 
of the system of our tenures. The,, two 
estates of freehold are united, only for the 
purpose of remedial actions, and of con¬ 
ferring a title on husbands to be tenants by 
the'curtesy, and of wives to be tenants in 
dower. As between these persons, and with 
a view to remedies, by real actions, and 
rights depending on the ownership of the 
freehold, a term for years is considered 
merely as a contract for the possession. At 
the common law, the tenant under a term 
for years, Was rather a bailiff, than an 
owner.(«) Originally, he had not any per¬ 
manent interest. He held rather by cur¬ 
tesy, and favor, than as a rignt; for the 
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biiefit of the lessors, rather than for his 
own particular interest. Till the reign of 
Henry the eighth, the termor was merely 
dependant on his lord, for the continuance 
of liis tenancy. By a feigned recovery, the 
term might have been defeated, and the te¬ 
nant deprived of his remedy. A statute of 
that reign, first gave stability to the inte¬ 
rest of the termor, by enabling him to fal¬ 
sify recoveries against his lessors, when these 
recoveries were feigned—in other terms, 
without real title. Under the provisions of 
this statute, tenants for years became per¬ 
manent and substantial owners, and were 


liberated from the tyranny and caprice of 
their landlord?}; but, notwithstanding the 
change in the circumstances of their tenan- 
cy, the antient rules of law were applied 
to titles, which merely concerned the free¬ 
hold and inheritance. The sole object of 
the statute, was to give permanency and 
security to the interest of the tenant, with¬ 
out making anj r alteration in the ownership 
of the freehold, or varying the rules, b y 
which that ownership, or the quality of the 
interest of the termor was regulated. 

As far as the doctrine of merger is con¬ 
cerned, the general rule is, that while any 
estate is interposed betwteen two estates, in 
the same person, the intermediate estate 
(with the exception of the instance of a 

lnenrer tide ino- idnrr 1 u 
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contingent remainder, and in destruction 
of that remainder, under the restrictions 
noticed in afuture page, and ofaterm of years 
between two estates of freehold)will, during 
its continuance, keep the other estates dis¬ 
tinct from each other. This rule may be col¬ 
lected from a great variety of cases. Thus 
executors had a term of years as such, and 
there was a mesne estate for years, in ano¬ 
ther person, (for so the book must be un¬ 
derstood,) and the executors purchased the 
reversion in fee, “ the first lease remained 
“ by reason of the mesne remainder.”^) 

So in Duncomb and Duncotnb,{c) a man 
was tenant for his life, remainder to a trus-. 
tee for his life, with remainder to himself 
in tail: and it was decided, that his wife 
was not intitled to dower. The ground of 
this'determination was, that the trustee had 
an actual interposed estate for life, and not 
merely a possibility ; and this mesne estate 
kept the two estates of the husband dis¬ 
tinct ; and prevented the attachment of a 
title of dower. 

And in Bates’s cas e,[d) it was admitted 
that an interposed estate of freehold, w r ould 
have prevented the union of the estate for 
life, with the .inheritance of the husband, 
although an intervening estace for years 


(b) Bro. Lease G3. 

(c) 3 Lev. 437. 
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did not produce this effect: consequently* 
two estates of freehold united, notwith¬ 
standing an interposed estate for years. 

So where A. was lessee for years, with 
remainder to B. for years, and the term of 
A. came to the queen, and afterwards the 
reversion vested in her ; Clark, Baron, said, 
that the lease of B. should begin pre¬ 
sently, and cited the case of Wrotesley and 
Adams, where a lease for years is made to A. 
and afterwards, a lease in reversion is made 
to B. for years, and A. obtains an estate for 
life from him in the reversion, the estate 
of B. shall begin presently. But Manwood , 
Chief Baron, held that the first lease was 
not extinct.(/?) And he was right, if we 
suppose the intervening years to have been 
an actual term, as distinguished from an 
interesse termini. 

So, per Hales, Just, {f) if a man lease to one 
for ten years, and afterwards lease the same 
land for twenty years, and the first lessee 
purchases the reversion in fee, yet the first 
lease is not extinct, because the second lease, 
which is for twenty years, is mesne between 
the first lease, and the fee-simple, which is an 
impediment to extinguishment, (g) 

• i 

_ ___ ----- 

(e) 4 Leon. 9. 33 Eliz. 

(f) Brooke Exting. 54. 

($*) Also see Whitchurch and Whitchurch, 2 P. Wins. 230. 
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In this case, some stress seems to have been 
laid on the circumstance, that the mesne 
estate was for more years than the preced¬ 
ing estate; but this makes no difference, 
for though the preceding estate is for mote 
years than the mesne estate, the mesne 
estate will be an impediment to the 
merger.(A) 

Tenant by elegit, takes a confirmation 
for term of his life. lie is in by the tenant 
of the freehold, and not in the post, by the 
law, as he was before: in other words, his 
estate as tenant by elegit is merged: and then 
if the tenant of the freehold had charged the 
land, between the execution made by the 
extent, and the confirmation, the tenant by 
elegit shall hold charged, where he was dis¬ 
charged before, (i) 

So'if tenant(&) by statute merchant, or 
of the like interest, bring an assize, and 
pending the writ, the fee-simple descend 
to him, this shall abate the writ, for the 
descent of the greater estate extinguishes 
the lesser.(/) 

Although a contingent remainder depend¬ 
ing on the former of two estates vested 
in the same person, will suspend the abso¬ 
lute and positive union of these estates, 

(A) Brooke Exting. 30. 

(*) 31 Asa, pi. 13. 

(k) Bro, Extinguishment, 50. 

,10 32 H. 0. 30, 


if all the estates are taken under one and 
the same conveyance, or arise under a trans¬ 
action, which confers a title to all the es¬ 
tates in the same instant of time, and a$ if 
it were uno Jlatu. Yet this protection from 
merger,(m) will continue only till the ow¬ 
ner of these estates has done some act, by 
which he confounds the first of his estates 
in the more remote estate; and by that 
means destroys the contingent remainder, 
by depriving this remainder of its support. 
Of this subject, with its distinctions, a 
more detailed view will be given, in consi¬ 
dering the effect of merger on contingent 
remainders. 

• And even while the intervening remainder 
is in contingency, the several estates be¬ 
longing to the same person, will unite for 
all the purposes of tenure, and there \yill 
be a temporary merger, subject to the right 
of those intitled under the contingent re¬ 
mainder, to have the benefit of that re¬ 
mainder, when it can vest. In this in¬ 
stance, the estate opens and closes as the 
circumstances of the contingent remainder 
require. 

Thus in Lewis Bowles’s case,(n) a settle¬ 
ment was made to the use of Thomas Bowles , 
and Ann his wife, for the term of their lives. 


(m) Per Hale in Purefoy v. Rogers, 2 Ssurnl. 360. 

(n) 11 Rep. 79. 


without impeachment of waste, and after 
their decease to the use of their first son in 
t^il male, with remainders to the other sons 
successively in tail male, with remainder 
to the use of the heirs of the body of the 
same Thomas and Ann, with*divers remain¬ 
ders over. 

John, their onlyj*on, died withoutissue, and 
Ann entered, and waste took plaoe. The 
first question in the case was, if upon the 
whole matter, the wife should be tenant in 
tail, after possibility of issue extinct, or 
that she should have the privilege of a te¬ 
nant in tail, after possibility, namely, to 
commit w r aste. 

And as to that point, it was resolved 
first, that till issue, Thomas *and Ann , were 
seized of an estate-tail, executed suh 
mQdo y namely, till the birth of the issue 
male, and then, by the operation of law, 
the estates were divided, namely, Thomas 
and Ann, became tenants for life, the re¬ 
mainder to the issue in tail, the reversion 
to the heirs male of Thomas and Ami , the 
remainder over as aforesaid, for, * it was 
added, the estate is not absolutely drowned, 
but with this implied limitation, till they 
have issue male. 

And, notwithstanding an intervening 
estate for years, the freehold may unite with 
the inheritance, when the freehold and the 

inheritance meet in the same nersnn so 


as to confer a title by curtesy, dower, pas* 
sessio fratris. See. without prejudice to the 
term. Under these circumstances, the es¬ 
tate for years, which is interposed, and 
the several estates of freehold, will give 
several, and distinct times of enjoyment; 
and it is to some purposes only, that the 
owner of the freehold, is.considered to have 
an actual seisin of the more remote, as well 
as the more immediate estate. 

Bates's case(o) is relevant; and will exhi- 
bit the distinction in its true point of 
view. In that case, a person was 
tenant for his life, with remainder to trus¬ 
tees for a term of years, with remainder in 
fee, to the tenant for life, and he died; and 
it was ruled, that his wife should be en¬ 
dowed, notwithstanding the intervening 
estate: for that being for years, was not^fco 
be regarded. It was added, at the common 
law, the freeholder might destroy it, by a 
feigned recovery, and as the case was, the 
party died seized of an estate-tail. 

On these cases it may be observed, that 
the several limitations conferred a title to 
distinct estates. That these estates were 
blended, must have been the consequence 
of union and consolidation. It is clear, 
that if the freehold had cpntinued distinct 



(o) 1 Salk. 264. 
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from the inheritance, there could not have 

l _ 

been any title to curtesjr. That title must 
arise from a seizin of the inheritance: and 
thtre must be an actual seizin of the inhe¬ 
ritance, and of the immediate freehold, 
perhaps it may now be said, as a conse¬ 
quence of the ownership of that estate. 
These cases prove, that there was this seisin 
of the inheritance by a merger, or. at least 
consolidation of the freehold in the inhe¬ 
ritance. However, it is observable, that 
there are instances of a qualified merger; 
of a merger, which is complete as between 
those who shall become intrtled to the inhe¬ 
ritance. On the one hand, it does not, as 
is the ordinary effect of merger, accelerate 
the right of possession under the term of 
years; and on the other hand, the term of 
yeg,rs continues in full force, and precisely 
in the same condition as if there had not 
been any merger. This then is an example 
of merger, as between some persons, and 
not between all persons; or more accurately 
speaking, it is an instance of union and 
consolidation, without producing all the 
effects of merger. 

It must, however, be remembered, that in 
CordaVs case,(w) where A. was tenant for life, 
remainder tt> ’hi* first, and other sons in 
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tail, with remainder to A. himself in tail, 
it was resolved, that the estate-tail of 
A. was not executed, in other words vested 
in possession, for the possibility of the mesne 
estate that might interpose; and therefore it 
was always disjoined during the life of A. so 
that the wife of A. could not be endowed. 

While in Hooker v. Hooker[o ) Lord Hard - 
wickc, and three of the judges, held, that 
even supposing after the descent in that 
case of the fee upon B., there remained any 
possibility of the estates opening to let in 
the contingent remainders; yet as the con¬ 
tingency had never happened, and, the hus¬ 
band being dead, never could happen, the 
wife should be intitled to dower; and Lord 

Hardwicke added, he did not think CordaPs 

> 

case was law, and he said it was denied 
2Sand. 386. and also in another like case by 
Bridgman.(p) But no dicta , &c. are fodnd 
which support the observations of Lord 

Hardwicke in their general and unquali¬ 
fied import. 

So(^) when lessee for life, leased to his 
lessor, for the life of the lessor, he retained 
a reversion or mesne estate,, and no surren¬ 
der, or which for this purpose is the same 


$ 9 * 

(») Cas. T. Hardw. p. 13. 

(p) Perhaps Stephens v. Bretridge, 1 Lev. 30. 
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thing, no merger took place; for in the lan¬ 
guage of Rolle the lessee had a possibility 
(an inaccurate phrase) to have the land again, 
namely, if the original lessor should die in 
his life-time. 

Again, if a lessee grant part of his estate 
to the lessor, by which a reversion conti¬ 
nues in him, this is not any surrender or 
merger (r) 

As if lessee for twenty years, grant all 
his estate to the lessor, except a month, or 
day, at the end of the term, this is not any 
surrender, because the original lessee has a 
re version, (s) 

In this place, there may again be intro¬ 
duced the instances put in these terms. II 
lessee for life, lease to the lessor in rever¬ 
sion, and the heirs of his body, for the life 
of the original lessee;(/) this is not any sur¬ 
render, for there may be an heir of the 
body, who may not be the heir general, 
and the estates may be divided. To he 
more apposite, tiie estate may determine 
by the failure of heirs of the body, and the 
duration of the estate is measured by the 
continuance of these heirs. 

Also in Alderman Garraway’s case,(w) a 


_/ _ 

• • 

(r) 2 Roll. Abr. 497. pi. 13. 

(jf) Caron v. Waller, 2 Roll. Abr. 497 . pi# 14 . 
(/) 2 Roil. Abr. 497. pi. 10. 
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lease for one hundred years being made, the 
reversion was granted for life, and the les¬ 
see [for years] granted bis estate to him in 
the reversion in fee, and it was held tb&t 
“ the lease for years was not destroyed by 
“ m’eeting with the fee, because by possi- 
“ bility the lease for life might outlast the 
“ term.” 

So in Stephens v. ]jretridge,(x ) the husband 
was tenant for his life, remainder to his wife 
for her life, remainder to the husband in 
tail: and it was held that “ the estate of the 
“ wife was a mesne remainder between the 
“ estate for life, and the estate-tail of the 
“ husband; and it cannot be intended that 

when an estate for life is limited to the 
<c wife, that this should instantly merge in 
“ the estate of the husband.” 

And a long list of cases to the same point, 
might, if it were necessary or convenient, 
which it is not, be introduced to establish 
the general proposition, that a mesne estate 
will protect against merger. 

But in Bro. Surrender, pi. 17, this case is 
stated: Formedon against tenant for the 
term of his life, the remainder to W. for 
the term of his life, and the first tenant for 
life, grants or leases his estate to him in re-» 
mainder, for the term of his life, to hold to 
him in remainder for the* life of himself. 



the grantee. Per Willy, Just. “ clearly this is 
“ no more than a surrender.” 

This conclusion may however be doubted, 
since all the estate was not granted, but a 
reversion remained in the grantor. And 
therefore, in Perkins(y) it is assumed, ’that 
if lessee for life, of land, lease the same 
land unto him in the reversion for life, [read 
the life of him in reversion,] the remainder 
unto a stranger in fee, the same [s no sur¬ 
render. Causa pafet. 

And in Pro. Abrid.(z) there is this fur¬ 
ther point, a man leased land for term of 
life, the remainder to W. in tail; the tenant 
for iife leased to him who had the remainder 
for the term of the life of him in remainder, 
who took a wife and died, and the first les¬ 
see entered, and the feme' was barred of 
dower, and so this was no surrender. 

Ail interesse termini will not prevent a 
merger of two estates, expectant on each 
other, though it be interposed between 
them. 

For an interesse termini } {a) is no such in¬ 
tervening interest, as will prevent the appli¬ 


cation of the law on merger. On the con¬ 


trary, notwithstanding an interesse termini , 
two estates which in all other respects are 


tv) S <521. 

(z) Shit. pi. 49. 

t~\ c_ %jT. .. / 


A 1 


uii inuivvua* 


A4lt 


immediate to each other will unite, and the 
right of possession under the interesse ter¬ 
mini may, unless circumstances impede, be 
accelerated, (b) 

Thus A.(c) made a lease to B. for ten 
years, to begin presently, and afterwards A. 
granted a second lease to C. by deed, of the 
same land for ten years, to commence at 
Michaelmas next. B. the first lessee [read 
before Michaelmas] purchases the fee, so 
that the term is drowned. C. the second 
lessee, may enter at Michaelmas, and 
enjoy the term, &c. by the opinion of all the 
court of C. B. except Brown J. 

An interesse termini is assignable; and 
the case of Salmon v. Swan , noticed in a 
subsequent page, proves that a prior estate 
for years, will not prevent an extinguish¬ 
ment, by way of release, in the reversion, 
though the release cannot operate by way of 
merger. So that an actual term is no im¬ 
pediment to the extinguishment of an in¬ 
teresse termini, although this actual term 
would prevent the merger of the prior 
interest if it were an actual estate. To be 
supported, Salmon v. Swan must be referred 
to the same principle as enables a remain¬ 
der-man or reversioner to accept arelease for 
the benefit of the tenant ,o£ a particular 


(b) Hetley, 55. Northam’s cas* 

n. no 


estate as well as of himself, from a person 
who has merely a right or title. 

An intercsse termini is not a vested in¬ 
terest. It is of a peculiar nature. Till it 
becomes an actual term, it rests merely in 
contract. It gives no actual vested estate. 
There is not any term, but merely a con¬ 
tract to have a term : in other words, the 
interest of a term. On this account it is 
not, in any case, an impediment to merger. 
Notwithstanding this interest of a term 

o 

while it continues in fieri, there may be an 
actual, absolute, and complete merger, as 
well of subsisting terms for years, as of 
estates of freehold interest. 

Nor is an intercsse termini subject to the 
laws of surrenders. By union of the estate, 
and of the interesse termini there maybe an 
extinguishment, though there cannot be 
merger, properly so called, or the corre¬ 
sponding effect of surrender. 

In Salmon v. Swan ( a ) the king being 
seised in fee of a farm, &c. let to the Karl 
of Northumberland and others for one hun¬ 
dred years, if Frances Countess of Kildare , 
should so tong iive, to begin after the death 
of Henry Lord Cobham her husband; and 
afterwards in the same year, granted the 

land m fee to Charles Brook , who leased 

% 

to'Page for twenty-one years. 


Afterwards the Earl of Northumberland 
and others, the lessees for one hundred 
years, granted that term to the said Charles 
Brock, who afterwards granted a rent ‘to 
Sir Thomas Trevor, and others, during the 
life of the said Frances. 

Afterwards Lord Cobham died, and the 
defendant, as servant to the grantees of the 
rent, distrained on Page ‘ the lessee, for this 
rent , and whether this distress was lawful 
or not, was the question ? 

And this rested upon the lease for one 
hundred years, whether it were in esse in 
Charles Brook, who had the inheritance, 
and granted that rent, or were drowned in 
the inheritance. For if it were not drowned 
then it should avoid (read have preference 
over) the lease for twenty-one years, which 
was before this rent-charge granted : and 
this term being in the grantee who granted 

w n s ^ 

it (the rent), was liable to the payment of 
the rent. 

And it was resolved that it w r as drowned 
in the inheritance, for notwithstanding this 
lease for twenty-one years, it (the hun¬ 
dred years) is not so severed from the re¬ 
version ; but by the grant thereof, to him 
who hath the inheritance, the future term 
is drowned, and never shall, r^se again, aud 
by consequence this rent shall not charge 
the possession of the termor, who had the 

estate before tlie rent irrnnted. and comes 
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paramount to it.—Wherefore it was 
adjudged for the defendant. 

Although in the report, the language is 
applicable to merger, it must be read as 
referable only to extinguishment, or drown¬ 
ing, in that sense. 

So by the descent or accession of the 
freehold to a person who has an interesse 
termini, there will be an extinguishment of 
the interest under the term. 

Thus in Coleburn and Mixtone’s case, (6) 
Coleburn was sued in the spiritual court, for 
that being executor to owe Alice Leigh, he 
had not brought in a true inventory of all 
the goods of the said Alice , but had omitted 

o . 7 

and left out a lease of two houses, and thi$ 
suit was at the instance of two daughters of 
the testator. Colburn sued for a prohi¬ 
bition, and surmised and declared, how this 
lease was extinct , and the matter was this, 
H. Leigh was seised of a house called the 
Man/gold, and two other houses in London, 
and leased the said two houses to one Alice 
Cheap for twenty-one years if she should so 
long live, and afterwards made a lease in re- 

n 7 

version of the said two houses to the said 
Alice Leigh for twenty-one years, and after¬ 
wards he devised these two houses and also 
the house caljed the Marygold , to the said 
Alice Leigh for her'life, to bring up his chil- 








dren, and died. After whose death the said 
Alice Leigh entered into the said house call¬ 
ed the Mary gold, and took the rents and pro¬ 
fits of the said two houses for the space »£ 
seven years, virtute testament, predict, upon 
which declaration the defendants demur¬ 
red in law. And by Mr. Justice Tanfield, 
“ Presently by the devise, the estate for life 
was in the devisee, and the term extinct by 
it; and that was sufficient for the plaintiff: 
and if there was any disagreement the same 
was to be shewn on the other side: But if 
Alice had not notice of the devise, but died 
before notice, the same amounted to a dis¬ 
agreement : and as to the pleading of the 
agreement, he conceived it was well enough 
pleaded, for if the lease had not been, she 
might have entered, and then if such entry 
had been pleaded, it had been good enough, 
and then because she could not enter/ by 
reason of the said lease, and she had taken 
the rents and profits which was an actual 
agreement, and as strong as an entry.” 

Also we have shewed that she had entered 

into the house called the Mary gold, of which 

the devisor died seised in possession, and 

that is a sufficient agreement for the whole, 

for it is an entire legacy as 18 E. 3. variance 

63. If the reversion of three acres be 

• • 

granted, and the tenanf for life attorneth 
for one acre, it is a good attornment for the 

whnlp for lip raminf nnnnrtinn Ilia nsK^nt; • 
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and 2 E. 4. 13. If the executor deliver 
unto the devisee goods to him devised, to re¬ 
deliver them to him again at such a day, this 
isa r good assent and execution of the devise, 
and the words of the re-delivery are void ; 
and by Gawdy, “ The devise did not'vest 
“ the estate in the wife, until agreement. 
“ When a man takes in a second degree, as 
“ in a remainder,'the same vests presently 
<c before agreement, but when he taketh 
“ immediately, it is otherwiseand he held 
the agreement was well enough pleaded: and 
by fVray, “ Presently upon the death of 
fC the testator, the freehold vested in the 
(i devisee, and it was an agreement, ut supra, 
“ by taking of the rents ; yet the entry into 
“ the Mary gold was a consent and an exe- 
“ cution of the whole legacy,” and as to 
the rest he agreed with Gawdy. 

(Jicnch observed “ that the freehold 
“ vested presently in Alice Leigh , before 
** agreement, also the entry into the Mary - 

gold was an execution of the whole lega- 
ce cy to the devisee, for her entry shall be 
“ adjudged most beneficial for her, and 
ct that is for all the three houses.” 

And as a consequence of the merger, the 
interesse termini , may, if the mode of its limi¬ 
tation admits, become an actual term, and 

• • 

the right of possession may be accelerated 
by reason of the merger of a prior subsisting 

term nf trpnro nr nf • no wlipn 
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interesse termini is limited by way of rever¬ 
sionary lease, to commence from and after 
the expiration or other sooner determination 
of the prior estate. This conclusion may.be 
inferred from the principles which governed 
the court in Salmon v. Swan , already cited, 
and collected from various authorities to be 
found in the books, although these authori¬ 
ties have riot presented themselves for im¬ 
mediate notice. 

It is clear that an intervening estate for 
years will prevent the merger of another 
estate for years, in the freehold or inheri¬ 
tance, limited to take place after the seve¬ 
ral estates for years. Thus in Bicknal v. 
Tucker , (c) it was said a lease for years, re¬ 
mainder for years, if the first man taketh for 
life, the first estate is not so determined, but 
the remainder standeth. 

And it is material to observe in this plrfce, 
that an intervening estate may arise in 
various modes. 

First, by the limitation of an intermediate 
estate, by way of remainder; or, 

Secondly, by creating a particular estate 
out of a subsisting remainder, or out of the 
reversion ; and as to this remainder or re¬ 
version, and any prior subsisting estate, the 
estate newly created, will b^ ap intervening 

— .i- ... . . ■ - ' 
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estate, which will prevent the application 
of the learning of merger. 

And, Thirdly, there may be an interven¬ 
ing estate, by means of a lease, from the 
owner of a particular estate, to the person 
next in remainder or reversion, as in some of 
the instances already noticed : and this in¬ 
tervening estate will in fact be the original 
particular estate, ‘and prevent the merger 
of the estate newly created in the estate, 
under the original remainder or reversion. 

Some of the instances, it will be observed, 
are of particular estates, carved out of a re¬ 
mote remainder or reversion, and by creat¬ 
ing an intermediate estate, the parties raised 
a barrier to the merger of a prior particular 
estate in that remainder or reversion. By the 
creation of this particular estate, the degree 
of privity was altered. The immediate tenancy 
subsisted between the grantee of the remain¬ 
der or reversion, and the owner of the prior 
particular estate. During the continuance of 
this new estate, the grantee was substituted in 
the place of his grantor; and the right of the 
grantor to take a surrender, in fact or in law, 
was suspended at least, as against the grantee. 

The case, however, is different when the 
owner of the more immediate estate, makes 
a lease. Notwithstanding this lease, the pri¬ 
vity continues between the paiticular tenant 

thus leasing, and those in remainder or re¬ 
version The lease has merelv the effect 
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of raising a new connexion, between the 

O 7 ? ^ * * , 

original lessee and his under-tenant, without 
destroying the connexion between the origi¬ 
nal lessee and his lessor. 

And therefore if A. tenant for life, (d)with 
remainder or reversion to C. lease to B. for 
years, or during the joint-lives of A. and B. 
A. may . afterwards surrender his estate to 
C. who has the remainder or reversion ; op 
if the estate of A. and C. unite, the estate 
of A. will merge in the estate of C. In 

O . . - 1 

this case, the estate of A. is immediate to 
that of C. and also to that of B. ; so that 

A. may accept a surrender from B. or may 
surrender to C. But while the estate of A. 
continues, it is. a mesne estate as between 

B. and C. and B. cannot surrender to G. 

3 < 

nor can the estate of B. be merged in the 

O p 

estate of C. 

But when the estate of the original lessee 
is surrendered, the relation between him and 
his under-tenant ceases: and as the connexion 
and privity was between the under-tenant, 
and his lessor only, and not between the under¬ 
tenant and the original lessor, tlie under- 

o - • 

tenant is, by the rules of law, discharged 
from all the burthen (as rents and covenants) u 
annexed to his tenancy ;(e) *ai>d it is not 


(d) Essay on Est. Introductory Ehap. 

(*) Webb and Russell, 3 Term Rep 4pl. 



lOU 




clear that a merger does not induce all the 
same consequences. Such extinguishment 
clearly is the result, when the estate of the 
original lessee is granted to the owner of the 
remainder or reversion : so that the grant 
does, in law, amount to a surrender in fact ; 
and there are not any aut horities, nor is there 
any principle, from which a difference can 
be collected to distinguish those cases in 
which the term of the original lease is merged 
by the accession, or purchase, of the re¬ 
mainder or reversion. 

Thus in Lord T. v. Barton,(j') a man made 
a lease for one hundred years, and lessee 
made a lease for twenty years, rendering rent 
with clause of re-entry; afterwards the first 
lessee granted the reversion in fee, and attorn- 

O 7 

ment was had accordingly. The grantee 
purchased the reversion of the term. He 
shall not have the rent nor the re-entry : for 
the reversion of the term to which it was 
incident is extinct, in the reversion in fee: 
and this was adjudged at the assizes between 
Lord T. v. Barton, as Stephens cited it, and 
Plouden and others agreed to it; but Popharn 


made this distinction. “ If a man make 
“ a lease for life rendering rent, and lessee 
“ for life lqal^e a lease for years, rendering 
“ rent, and afterwards lessee for life sur- 
“ render to him in reversion in fee, he 
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cc shall not have rent of lessee for years, 

t 

c< nor action of waste; because tenant for 

* . * 

“ life who surrenders could not punish 
<f the waste in this case. So if tenant 
“ purchase the reversion in fee, he shall 
<tf not have action of waste during his own 
“ life, but otherwise, if a man make a 
i( lease for years, rendering rent, and after- 
wards grant the reversion for life, or for 

w 

‘‘ years, and he in reversion surrender to 
“ him, he shall have rent or waste, because 
ef there was at one time, a rent incident 
to the reversion, and not so in the 
<c other case/’ But Plow den , and Ipesley , 
said it was all one, as to the action of 
waste : Pophani, however, and it is a rare 
instance for him, seems to have been correct; 

for the surrender of the estate for life re- 

0 

moved the causes which impeded the right „ 
of the original lessor to the action ot waste 

n 

rent, &c. existing prior to the creation of the 
estate for life. 

And in Webb v. Russel (a) the declaration 
stated an indenture of the 26th October, 
1780, by which William Stokes, and also 
Richard Webb , who was described to be 
the mortgagee of the premises in question, 
demised them to the defendant for eleven 
years from the 29th September, then 
last, at the yearly rent of two hundred 


(a) 3 Term Rep. 40 K 
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pounds, payable to Stokes or his assigns ; 

and in that indenture were contained co- 
• > 

venants on the part of the defendant with 
Stokes and his assigns, ( inter alia) to pay 
the rent, and to keep the premises in 
repair. It then stated that Richard Webb, 

at the time of the lease was possessed of 

« 

the premises for the residue then ,to come 
and unexpired of a term of ninety-nine 
years, commencing on the 24th of June 
1770, subject to an equity of redemption 
by Stokes on payment of a certain sum with 
interest to Richard Webb; and that the 
defendant entered on the 26th October 

1780, and became possessed for the term 
of eleven years, the reversion thereof for 
the term of ninety-nine years belonging 
to Richard Webb, subject to such equity . of 
redemption, and the further reversion in 
fee belonging to one G. Medley. It then 
stated that by indentures of lease and 
release of the 23d and 24th March 

178 1 , Medley granted the reversion in fee 
expectant on the determination of the 
term for ninety-nine years, to Stokes and 
Morgan Thomas', who, by indentures of 
lease and release, dated 26th and 27th. 
March, 1781, ^and made between Stokes 
and Thomas, of the first part, Robert Webb, 
of the second part, and Makepeace Thack¬ 
eray, of the third part, granted it to Thack - 

hfMrsi and ns«dcrns in triiftt for 
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Robert Webb, his heirs and assigns, subject 
to a proviso for redemption on payment 
of a certain sum and interest by Stokes' to 
Robert Webb, on a day therein mentioned 
and since past. That on the 30 th May 
1785, Robert Webb died, having first made 
his will, by which he bequeathed to the 
plaintiff-all his worldly estate, and appoint¬ 
ed her sole executrix; that she proved 
the will, took upon herself the burthen 
of the execution of it, assented to the 
said bequest, and claimed to have the re¬ 
version of the premises for the residue 
of the term of ninety-nine years, (subject 
to Stokes’s equity of redemption) and the 
money thereupon secured to Robert Webb, 
as legatee ; and by virtue of that bequest, 
assent, and claim, she became possessed 
of the said reversion * for the residue of 
the term of ninety-nine years, subject, &c. 
and that by indentures of lease and release, 
dated 12th and 13th February 1787, and 
made between Thackeray, of the first part, 
Stokes, of the second part, and the plaintiff 
of the third part ; Thackeray and Stokes 
granted and released to the plaintiff the 
reversion of the premises in fee, freed and 
discharged from all right and equity of 
redemption whatsoever; by virtue whereof 
she became and was and still is seised in 
fee of the reversion of the premises, im- 
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of the term of eleven years. The decla¬ 
ration concluded with setting forth two 

t e- 

breaches of covenant, the one for non¬ 
payment of one year and one quarter’s 
rent, due at Lady Day, 1788 ; and the other 
for not keeping the premises in repair. 

To this there was a general demurrer, 

* 

and joinder ; and Lord Kenyon ,, Ch. J. 
delivered the opinion of the judges then 
in court, as to the material point now 
under discussion, in these terms. 

“ It is extremely well settled at common 
law, without referring to the statute 82 
“ H. 8. Ch. 84. that covenants which run 
“ with the land, will pass to the person 
<f to whom the lands descends. And that 
“ statute enacted, for the benefit of the 
“ grantees of reversions, that they should 
<c have the like advantages against the 

~ O 

“ lessees, their executors, &c. by entry 
** for non-payment of the rent; and should 
“ have and enjoy all and every such ad- 
“ vantages, benefits, and remedies, by ae- 
ec tion only, for not performing other con- 
“ ditions, covenants, or agreements, con- 
“ taincd in the leases against the lessees, 
“ as the lessors or grantors had. The 
ce statute also.contains a clause, giving the 
cc lessees the same remedy against the 
* ff grantees of the reversion, which they 
“ .might have had against their grantors. 
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or assignees stand in the same situation, 
and have the same remedy against their 
lessees, as the heirs at law of individuals, 
or the successor^ in the ease of cor¬ 
porations, had before the statute. It 
becomes therefore necessary to inquire 
whether this action of covenant could 

have, been maintained by the heirs of 

«/ 

the person from whom the plaintiff 
derives her title. I have already ob¬ 
served, upon the introduction of one 
fact into this case which might have 

C’ 

been omitted; there is also another, 
which deserves some observation here. 
It is stated that Stokes was only a 
mortgagor,; who had parted with his 
whole term to the mortgagee: and the 
declaration goes on to state that the 
whole interest which was vested** in 
him he had transferred to the mort¬ 
gagee. Therefore, in point of law, I 
cannot conceive how this covenant made 
with Stokes, can he said to run with 
the land; for Stokes is stated in the 
declaration to have no interest whatever 
in the land, and yet both the implied 
covenant, arising from the ' yielding and 
paying,’ and also the express covenants 
are entered into with Stokes. It is 
not sufficient that a covenant is con¬ 
cern? n<r the land , but, in order to make 


44 privity of estate between the covenant- 
44 ing parties. But here Stokes had no 
44 'interest in the land, of which a court 
44 of law could take notice, though he 
44 had "ail equity of redemption, an interest 
44 which a court of equity would take 
44 notice of. These therefore were col- 
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lateral covenants. Anti though a party 
may covenant with a stranger, to pay 
a certain rent, in consideration of a 


44 benefit to be derived under a third 


44 person, yet such a covenant cannot run 
44 with the land. 


44 But even supposing that these co- 
44 venants had been entered into (not with 
44 Stokes , but) with IVcbb, who had an 

r 

44 interest in the land, the subsequent 
44 transaction, which is stated in the 
44 declaration, puts an end to this question. 
44 It appears that the person intitled to 
44 the reversion of the ninety-nine years 
44 term, expectant on the determination 
44 of the eleven years term, created by 
44 the lease, afterwards acquired in her 
44 own person, the absolute inheritance 
44 of the land; in consequence of which 
44 the reversion attendant on the lease 
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CC 
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granted to the tenant, no longer exist- 
ed. Another estate, totally different, 
arose by the extinguishment of the 
intervening estate. Many cases were cited 
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{t 94. is very applicable. There a person 
££ made a lease for one hundred years, 
ce and the lessee made an under-lease 
tc for twenty years, rendering rent, with 
<£ a* clause of re-entry ; afterwards the ori¬ 
ginal lessor granted the reversion in fee, 

and the grantee purchased the reversion 
<£ of thp term; and it was held that the 
“ grantee should not have either the 

o 

e£ rent, or the power of re-entry; for the 
<£ reversion of the term, to which they 
££ were incident, was extinguished in the 
££ reversion in fee. And though this case 
“ was only determined at the assizes, yet 
££ it was afterwards recognized in the court. 

• O 

££ Considering then that these are 

Cl 

C£ covenants entered into with a stranger, 
££ that do not run with the land ; con- 
££ sidering also that the rent is incident 
££ to the reversion, out of which the term 
££ is carved, and that that reversion is gone, 
“ it seems to me, with all the inclination 
££ which we have to support the action, 
££ (and we have hitherto delayed giving 
“ judgment, in the hopes of being able 
“ to find some ground on which the 
f£ plaintiff’s demand might be sustained,) 
“ that it cannot be supported. The defence 
“ which is made is of almost unrighteous 
“ and unconscientious nature: but unfor- 
“ tunately for the plaintiff, the mode 
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“ demand cannot be supported ; and con- 
“ sequently there must be judgment for 
“\the defendant.” 

From these authorities it is evident 
that notwithstanding a merger or surrender, 

O O ' 

the under-lease would continue, and the 
lessee would be discharged from the pay¬ 
ment of rent, and* from all conditipns and 
dependant covenants annexed to his lease. 
This effect of surrender was a serious 
mischief, and to remedy it, as applicable 
to certain cases, it is enacted by the 
statute of 4 Geo. 2. c. 28. s. 6. which is 
not an act of general remedy, “ That 
“ in case any lease shall be duly suv- 
<f rendered in order to be renewed, and 
“ a new lease made and executed by the 
* e chief landlord or landlords, the same 
“ flew lease shall, without a surrender 
€t of all or any the under-leases, be as 
“ good and valid to all intents and purposes 
“ as if all the under-leases derived thereout 
“ had been likewise surrendered, at or 
,c before the taking of such new lease. 

CC And that all and every person and 
“ persons, in whom any estate for life 
“ or lives, or for years, shall from time 
“ to time be vested by virtue of such 
“ new lease, and his, her, and their ex- 
“ ecutors and administrators, shall be in- 
“ titled to the rent, covenants and duties, 
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t£ thereof, and the under-lessees shall 
<e hold and enjoy the messuages, lands 
£c and tenements in their respective ui^der- 
c£ leases comprised, as if the original 
£ ‘‘ leases out of which the respective under- 
“ leases are derived, had been still kept 
££ on foot and continued, and the chief 
££ landlord and landlbrds, shall have and 
tl be in titled to such and the same remedy 
£ ‘ by distress and entry, in and upon the 
“ messuages, lands, tenements, and here- 
“ ditaments, comprised in any such under- 
££ lease for the rents and duties reserved 
£< by such new lease, so far as the same 
££ exceed not the rents reserved in the 
££ lease out of which such under-lease was 
££ derived, as they would have had, in case 
£t such former lease had still been con- 
££ tinued, or as they would have had in 
t£ case the respective under-lease, had been 
££ renewed under such new principal lease; 
64 any law, custom, or usage, to the con- 
££ trary thereof notwithstanding.” 

There is a similar provision in the statute 
of 39 and 40 Geo. 3. c. 41. which enables 
bishops, &c. to renew leases by sub¬ 
dividing tenements, and apportioning the 
rents, &c. 

The statute of 4 Geo. 2. does not ope¬ 
rate to confirm leases. Its effect is merely 
to authorise surrenders, with a reservation 
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tenant, between the original lessee and 
his under-lessees ; when the original lessee 
tafc.es a new lease ; and to give to the ori¬ 
ginal lessees the same remedies, against 
their tenants, as they might have pursued 
prior to the surrender. The scope of the 
statute is to place the original lessees, and 
the ground landlord, exactly in tip- same 
situation, as if no surrender had been made, 
and now the ground landlord may distrain 
on the land for the reserved rent; and the 
original lessee may recover the rents re¬ 
served to himself, and enforce the covenants 
entered into by the under-lessee. But the 
statute has no words by ‘which under-leases 
derive any additional effect from a renewal. 
If void before the surrender, they continue 
void afterwards, and are not established by 
the ’•renewal. These leases continue to be 
precisely in the same state as if no new lease 
were obtained. 

Under this division it may also be observed 
as in some degree connected with this learn¬ 
ing, that the remedy of the original lessor 
by distress , arises*merely from the positive 
rules of law, and not on the ground of con¬ 
tract between the lessor and the under¬ 
lessee ; for the under-lessee is not personally 
chargeable, even a& occupier, and for that 
reason an action of debt or of covenant can¬ 
not be maintained against him by the ori- 
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privity. That the goods and chattels of 
the under-lessee may be taken in distress, 
(a) is merely the consequence of a right 
conferred by law on the original lessor 
to 'distrain all goods and chattels which 
he finds on the land, except those goods 
and chattels which are, for particular rea¬ 
sons, privileged from distress. 

The merger of one of three or more estates , 
may be interrupted by reason of a mesne 
estate , xvhich cannot merge, because it is 
larger than the more remote estate. 

From the general tendency of the obser¬ 
vations which have been already submitted 
to the reader, “it will be obvious, that if any 
one of the mesne estates is greater in its quan¬ 
tity and extent, than the estate by which ft is 
followed, the operation of the doctrine must 
experience an interruption at this point: 
under these circumstances the doctrine 
must be stationary till the impediment shall 
be removed, either by the actual determi¬ 
nation of this mesne estate, or by some 
change in the tenancy of the parties, which 
will afford room for the application of the 
learning; and this may happen by the ac¬ 
cession of those interests*which will merge 


r 


(a) Holdford v. Hatch, 3 Doug. 183, Brewer v. Hill, 
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the more remote estate, and bring the mesne 
estate within its vortex, and put an end to 
th^ previous impediment to a merger of the 
prior estate by annihilating the interme¬ 
diate estate. 

These observations are relevant to a case 
of this description. A. is tenant for twenty- 
one years, remainder to B. for life, Remain¬ 
der to A. for life, remainder to A. for one 
thousand years, remainder to D. in fee, and 
B. conveys his estate to A. As soon as 
this conveyance is made, first, the estate 
for the life of B. and secondly, the estate 
for twenty-one years, will merge in the life- 
estate of A. This is the ne plus ultra, to 
which the doctrine can be carried under 
these circumstances of the tenancy. The 
next estate of A. is for years, and his estate 
for A do is larger than, and prior to that 
estate, and for that reason cannot merge in 
the same; but suppose D. who is seised of 
the fee, to convey that estate to A. or to limit 
the same to him in tail, or to die leaving A. 
his heir ; in either of these cases, the acces¬ 
sion of the fee, will operate to the merger 
and annihilation of the estate for one thou¬ 
sand years. By these means the estate of 
A. for his life, and his estate in fee, or in 

4 

tail, will become*7?nmediate to each other; 
and as the estate for life, or for years, is 
less than the estate-tail, or in fee, the 

psitivfp fnr lifp will rnprerp in tlini pfstfltp 


The purchase, or determination of an inter¬ 
mediate estate, may be the cause of mer¬ 
ger, as between two estates, kept distinct by 
means of the intermediate estate. 


As sejon as the intermediate estates deter¬ 
mine by effluxion of time, or by merger, 
or surrender, &e. then the estates between 
which they were interposed will unite. The 
determination of the mesne estate removes 
the impediment, and gives scope to the doc¬ 
trine of merger, so that the purchase or acces¬ 
sion of an intermediate estate, may afford 
scope for the application of this doctrine, as 
between other estates divided by this mesne 
estate. Each estate may merge in the estate 
next in order of time, and by progression, 
all the estates may ultimately be absorbed 
in the more remote estate, as often as this 


more remote estate is as large as, or larger 
than, any of the preceding estates, and there 
is such a gradation between the several 
estates, so that the several estates may suc¬ 
cessively merge in each other, either in pro¬ 
gressive or some other order. To illustrate 
these observations byaii example,—when A. 


is tenant for years. 


or l’or*fTfe * remainder to 


B. for years, or for life, 


remainder or rever¬ 


sion to A. in tail or in fee, and B. conveys 
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all the other estates will concede to the fee, 
and form one single intire and consolidated 
interest. In a case so circumstanced, the 
operation of this doctrine is gradual. At 
first it applies to the estate of B. and merges} 
that estate in the fee. By this operation 
the several estates of A. become immediate 
to each other, and then the subsequent 
estate acquires such a quality, that the more 
immediate estate may merge in this estate, 
as an estate immediately expectant there¬ 
upon. 

The case of Holt and Sambacli{a) involved 
these considerations. In that case Sir Wil¬ 
liam Catesby was tenant for life of the manor 
of Lopworth, remainder to Robert his son 
and heir apparent, and to the heirs male of 
his body, remainder to Sir W. Catesby and 
to-the heirs male of his body, remainder to 
the heirs of the body of the said Robert, re¬ 
mainder to the right heirs of the said Sir 
W. Catesby; Sir W. Catesby and Robert, being 
within age, joined in a deed whereby the 
said Sir W. Catesby granted, and the said 
Robert confirmed to the avowant and his 
heirs an annual rent of ten pounds by the 
year, payable out of the said manor of 
Lopworth, to the said defendant and his 
heirs, at two feasfS, viz. at the Annunciation 
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and St. Michael , with clause of distress, 
and nomine poena of twenty shillings for 
every month. Afterwards Sir W. Cateshj/ 
and Robert joined in a fine of the said manor 
to the use of the said William and his heirs, who 
enfeoffed the plaintiff and died. Robert had 
issue then living. The defendant avowed 
for twenty shillings, parcel of five pounds 
due at Michaelmas, in the second of James , 
and because two hundred pounds were due 
nomine pcence for two hundred months, he 
avowed for fifty pounds of this nomine pcence. 
The defendant set forth all this matter by 
way of avowry except the nonage, and feoff¬ 
ment to the plaintiff; and the plaintiff 
in.bar of the avowry shewed the nonage 
of him who confirmed, and pleaded the 
feoffment and averment of the life of the 
issue in tail. On this bar to the avowry, it 
was demurred and argued at the bar: and 
the sole question was, whether this debt 
chat ^eable on the feoffee ? because the 


rent was granted by tenant for life and con¬ 
firmed by him in the remainder in tail, 
being within age at the time of the grant; 
for it was agreed if a rent be granted by 
tenant for life and confirmed by him in 
remainder in tail within age, that it is 
issuing out of the estafe for only, and 
merely avoid grant as to the remainder; 
and if the tenant for life purchase the 
remainder or reversion, and dies, it shall 
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not bind the inheritance ; and although 

he, the tenant for life, had made a feoff* 

Uient over, his feoffee, after his death, should 

aVoid it ; but here because he that made 

the grant, was not only tenant for life, but 

had' a remainder in tail, and after that 

a remainder in fee, the rent was issuing: 

out of all his estates: and although it was 

void as against Robert , the son, who was 

next in remainder in tail, who confirmed 

it, vet for as much as this estate-tail was 
7 %> 

barred by the fine, and the limitation 
thereof was to the use of him and his 
heirs, who granted the rent, and the plaintiff 
being in, as feoffee to him, the court in¬ 
clined in opinion for the avowant’s right 
to the rent; for the estate-tail being 
barred, that privilege shall not extend to 
the feoffee, for he comes in under all the 
estates of the feoffor who granted the rent- 
charge, and therefore shall hold it charged ; 
but because the avowry was for twenty 
shillings, parcel of five pound, and the 
fifty pounds was parcel of the two hundred 
pounds penalty, and he did not shew that 
the residue of the penalty was discharged; 
therefore it was held that the avowry was 
ill according to 20 Edw* 4. Jo. 2, and 48 
Edw. 3. Jo. 3. , And so without regard to 
the matter in law, it was adjudged for the 
plaintiff upon the insufficiency of the 

fl.vowrtr 



This case, as to the principal point, and 
as far as it is any authority, assumes that 
the times of the several estates for lifi^ 
and in tail merged in the ultimate rever- 

w 

sion in fee. The order of the merger 
% • ^ ^ 
must have been progressive. First, the 

time of the estate in tail general of 

Robert ; secondly, the time of the estate, 

in tail male of Sir William ; thirdly, the 

time of the estate in tail male of Robert, 

and ultimately the time of the estate for 

life of Robert, must have severally merged 

in the remainder or reversion in fee. As 

long as the several estates were in the 

tenancy of distinct persons, they were 

kept apart by the intermediate estates. 

But as soon a.'i the several estates were 

vested in Sir William himself, they became 

subject to the rule of law, for the merger 

of the particular preceding estate. 

From the same case we may extract 
the proposition, that when tenant for life 
with remainder in tail male to his in¬ 
fant son, with remainder to himself in 
tail male* with remainder to his son in 
tail general, with remainder to himself in 
fee, grants a rent-charge in fee, and after¬ 
wards the father and son join in a fine 
to the use of the father lw/ing the fee, 
and the father conveys by feoffment to . 
a purchaser, all the particular estates are 
merged, jpid the ultimate fee is accelerated. 


* 
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and the possession is chargeable with the 
rent. 

f It is on this ground, and this ground 
albne, that the feoffee could at that par¬ 
ticular period have been charged with the 
rent: he was liable only in respect of the 
estates and ownership of the father, not 
of the estates or ownership of the son, since 
the sou was an infant when he confirmed 
the grant, and unless the time of the son’s 
estate-tail was annihilated by merger in 
the estate of the father, the possession 
"was held in right of the son’s estate-tail 
and not of the estate of the father. It 
follows that, in the supposition that the 
son’s estate-tail conferred a title to a con¬ 
tinuing estate, the feoffee or terre-tenant 
was not chargeable with the rent. In 
short, the right to charge the terre-tenant 
with the rent in respect of his possession, 
depended wholly on the point that the 
time of the son’s estate-tail was merged 
in the time of his father’s ultimate re¬ 
version in fee. 

It is also observable in this* case that 
the father and son levied a fine to the 
use of the father in fee; and that under 
the declaration of the uses of that 
fine, the timer of all tlie several estates 
were centered in the person and tenancy 
of the father. Of his reversion in fee, 

and flip tunp nf Iiiq F>cfofai 1 lit* woe 
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seised by resulting use, as part of his forinet 
ownership, and he became the owner of 
the several estates of his son by the de¬ 
claration of the uses of the tine. Ae 
therefore took the estates of his son under 


circumstances, which allowed of their 
merger. Though the use of the time of 
all the estates which passed by the tine, 
was limited to him, by one undivided 
clause, yet, in effect and construction of 
law, he became seised of the time of the 
several estates of himself and of his son ; 
partly by the declaration of uses by his 
son, and partly under his former ownership ; 
and not in point of law under the owner¬ 
ship of the conusee in the tine. The 
temporary union of these estates in the 
conusee, by means of the tine, did not 
give them any protection from merger; 
because the instantaneous seisin of the 
conusee, was immediately severed by the 
operation of the statute of uses. 

'Die parties derived their ownership 
under that statute'; and as the statute left 


to the estates the qualities of the former 
ownership, it left to them the quality of 
merger, notwithstanding the uses were to 
arise from the seisin transferred to the 
conusee, by a joint conveyance. To this 
purpose, the conusee is a mere conduit- 
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of the former owners, rather than the 
seisin which they transfer to the conusee. 

These observations are necessary for 
the purpose of marking the material points 
of this case, because they are the only 
means of distinguishing this determination 
from those determinations in which the 
tenants of several distinct estates have 
joined in conveying these estates to a 
third person, for the benefit of that person, 
and he has been considered as holding under 
the ownership of each person during the 
time or period of his estate. 

The illustration now given of the 
doctrine of merger, shews its application 
to any number of estates. Either each 
successive estate may be gradually raised 
in quantity and extent of ownership 
above the estate next in order of time;—- 
of the first or any intermediate estate, 
may be larger than a more remote estate, 
and still it will merge, so as the owner 
of that estate has a more remote interest 
of larger extent, capable of absorbing the 
first or any intermediate estate when it 
becomes in immediate connexion with 
his estate. 

For the operation of the doctrine of 
merger, as between three or more estates 

° V.. 

commences with the estate most immediate 


is to be the cause of the merger, and 
then with the next immediate estate, and 
so in a retrograde order, precisely in the 
same manner as if the interme diate estate 
never had beenlimited. In point of law 
the more remote estates are absorbed by the 
doctrine of merger, and effectually deter¬ 
mined before the more immediate estates 
are brought within the influence and ap¬ 
plication of this learning. The same rule 
prevails, when there is a mesne estate, 
larger than the first estate, and also 

O 

larger than a more remote one, while 
that, in its turn, is less than the first estate, 
and the ultimate estate is larger than 

C7 

any of them. The interposed estate will 
merge in the ultimate estate, and then 

o # 7 

the prior estate may also merge in that 
same estate in which the intermediate 
estates have been annihilated. 
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CHAP. X. 


One of two Estates , will merge in the other , 
as often as that Estate, if in the Tenancy 
of a distinct Person , might have been 
surrendered to the Tenant of the other 
Estate. 

As a general proposition, merger will 
take place in all those instances in which 
two estates meet in the same person, 
arid the owner of one of these estates might 
surrender to the other, if the two estates 
■were in the tenancy of distinct persons. 
The instance of two estates of freehold 
with an intervening estate for years, is 
perhaps an exception. It seems the 
existence of this mesne estate will be an 
impediment to the effect of a surrender, 
but it will not altogether prevent the 
application ofrnerger. The merger, how¬ 
ever, will not accelerate the right of pos¬ 
session under the term if it be a vested 






This is evident from the case of Bate , 
already cited. 


Of the general Analogy between the Law on 

Merger , and Surrenders. 

That the doctrine of merger should bear 
a very near analogy to, Sind intimate con¬ 
nexion with the doctrine of surrenders; 
and that merger and surrender, should cor¬ 
respond in their effects, and in the conse¬ 
quences they induce, is perfectly reasonable, 
and consistent with the principles of our 
system of law.—The general, at least cor¬ 
rect rule, in pleading, is, that every deed must 
be j)leaded according to its effect, and not 
according to the form or mode of convey¬ 
ance in which it is prepared, unless it may 
operate in that mode, and the party elects 
to ciann under the same as operating in the 
form which it assumes. In some cases, 
however, the party is not even left to his 
election, to fix on the mode in which the 
deed shall operate; but he must plead the 
deed according to the effect ascribed to it 
by the rules of law : and therefore, when a 
tenant for life grants all his estate to the 
person who has the immediate reversion, 
and that person has an estate rendering him 
competent to accept a surrender, the lg.w,ex- 

■CeDt ill SOmH narHnilar rases which will be 







noticed, treats this instrument being in the 
form of a grant, as a surrender ; and it must 
be pleaded as a surrender and not as a grant. 

'So a grant by a reversioner or remainder¬ 
man to a tenant, for years, or for life, must 
be pleaded as a release or confirmation 
in enlargement of an estate, if this be its 
effect. (<6) 

With these exceptions, the person who 
claims under a deed, has the privilege of 
making the same available in any mode 
he pleases, so as the requisite circumstan¬ 
ces concur. He is not bound to plead the 
deed according to the formal words used in 
the conveyance to him. This is a relaxa¬ 
tion of the old law of tenures, in support 
of the intention.(c) 

And the practice of the court is found¬ 
ed on the rule of exposition, qnum quod ago , 
non valet ut ago , valeat quantum valerepotest: 
or as the rule is differently expressed, 
the construction must be such that the 
whole deed, and every part of it may take 
effect; and as much effect as may be to 
that purpose for which it is made, so as 

when the deed cannot take effect according 
to the letter, it be construed so as it may 
lake some effect or other: “verba debent intel - 


(b ) See Chap. Releases in the second volume. 

See f'om. Dio* fnrt. fi. 1 Itwh 40 Willoa 9 fMl 
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Jigi cum effectu et benigne faciendce sunt inter - 
pretationes, ut res /nagis valeat quam pe* 
reat.”{d) 

And the cases of Roe v. Tranmer , and 
others , and (e) Shove v. Pincke (/) afford the 
best practical illustration of the rule. In Roe 
v. Tranmer and others, (g) a conveyance was 
made by indentures of lease and release in 
favor of a brother and nephew of the gran¬ 
tor, from and after the death of the grantor. 

This conveyance was void under the rules 

of the common law, and consequently as a 

lease and release, because it attempted to 

grant an estate of freehold, to commence, 

as a vested interest, infuturo. The deeds 

were capable of operation as a covenant to 

stand seised; since there was the considera- 

* 

tion of blood between the parties : and a 
covenant to stand seised may, under the 
learning of springing uses, give an use to 
be executed into estate, after the death of 
the covenantor, if he be seised of an estate 
in fee as distinguished from an estate-tail; 
for a tenant in tail cannot raise an use to 
commence, in terms from and after his death, 
since on his death the title will be in the 


{(l) Shep. T. 84. Litt. s. 283* Finch’s Law, 60. Plow. Com. 
160. 154. I P.W. 457. ^ - 

(e) 2 Wills. Re p. 75. Willed Rep. 682. 

If) 5 Term Rep. 310. 

A Will 



heir under the intail, (h) Parts of the judg¬ 
ment in Roc v. Tranmcr , may with pro¬ 
priety be added in this place. It was 
delivered by Lord Chief Justice Willcs ; (zj 
and he said, ^ 

It is admitted that this deed will not 
operate as a release, because it grants a 
“ freehold in futuro, which cannot be done* 
4 ‘ The only question, therefore, is, whether, 
“ in respect to John Wilkinson , the lessor of 
“ the plaintiff, it can operate as a covenant 
“ to stand seised ? If it can, he ought to 
“ recover in this suit; if it cannot, judg- 
“ mentmust be for the defendants.” 

And, among other things, he added, 
“ And we are all of opinion ; for my brother 
“ Bathurst , though absent, has given me 

O NO 

“ leave to say, that he is of the same opi- 
“ nion with us, that this deed of release may 
“ operate as a covenant to stand seised. 

“ And first, we found our opinion on 
tl the general rules of law, in respect to 
“ the exposition of deeds, which are laid 
“ down in many of the books, and which 
“ are collected out of them, by Shepherd , 

“ on Common Assurances, p. 82 and 83 ; in 
“ which he says that benignefaciendit sunt 
“ interpretations chart arum, ut res magis 
“ valeat ([uanupereat; and that verba inten- 


(A) Machel v. Clerk, 2 Lord Raym. 778. 
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tioni et non e contra, debent inservire. And 
therefore (he says) that deeds, which are 
intended and made to operate one way, 
may operate another way, if the intention 
of the parties cannot take place, unless 
they operate a different way from what 
they were intended ; and he puts these 
instances (amongst others) that a deed 
intended for a release, if it cannot operate 
as such, may amount to a grant of a 
reversion, an attornment, or a surrender, 
and so e converso. And that if a man make 
a feoffment in fee with a letter of attor¬ 
ney to give livery, and no livery is 
given, but there is in the same deed a 
.covenant to stand seised to the uses of 
the feoffment, if this be in such a case, 
where there is a consideration sufficient 
to raise the uses of the covenant, it will 
amount to a covenant to stand seised. 
In the case of Crossing v. Scudamore , 
2 Lev. 9; 1 Ventr. 137, and 1 Mod. 175. 
which I shall mention more particu¬ 
larly by and by, Lord Chief Justice Ha/e 
cites the opinion of Lord Hobart, in fo. 
277 - and declares himself to be of the 
same opinion, that the judges ought to 
be curious and subtle, (Lord Hobart used 
the word astuti ) to invept reasons and 
means to make acts effectual, according 
to the just intent of the parties. And 

it is sniH in t!ir> rasr* nf Osman v. Slhpaft*. 
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<£ 3 Lev. 370, and Carth. 397- which I shall 

“ have occasion likewise to mention again 
<£ presently, that the judges in these latter 
“ times (and I think very rightly) have gone 
c ‘ farther than formerly, and have had more 
ec consideration for the substance, to wit, the 
££ passing of the estate, according to the 
“ intent of the parties, than the shadow, 
<£ to wit, the manner of passing it. These 
“ are the general reasons that we go on; 
££ and we think that all the particular rules 
££ that have been laid down in respect to 
££ covenants to stand seised, all concur in the 
<£ present case. 

“ I know of no others but these— 

££ 1st, That there must be a deed. 

££ 2d, That there be words sufficient to 
make a covenant. 

££ 3d, That the grantor or covenantor 
must be actually seised at the time 
of the grant. 

o 

c£ 4th, That the intent of the grantor must 

O 

be plain. 

££ 5th, That there be a proper consider¬ 
ation to raise the use. 

££ First, This is certainly a deed; and 
££ though it cannot operate as a release, it 
C£ being signed, sealed and delivered by the 
££ party, do^s npt cease to be a deed. 

<c Secondly, That there are sufficient words 
tf to make a covenant, I shall shew more 

££ nartic.nlarlv bv and bv"! but. if thprp w/>r 






tc no other word, but the word grant , that 
“ would be sufficient, according to all the 
<e cases. 

“ Thirdly, It is admitted, and so stated 
“ in the case, that the grantee Thomas Kirkby 
“ was actually seized at the time of the 
“ grant. 

“ Fourthly, Nothing can be more plain 
“ than that the grantor intended, that the 
“ lessor of the plaintiff (the nephew) should 
“ have the estate after the death of Christo - 
£C pher Kir kby , (the uncle) without issue : it 
ee is said so in express words in three places, 
“ in the deed ; what estate he was to take 
“ is not material at present, he being still 
“ living. 

“ Fifthly, Here is a plain consideration, as 
“ to Wilkinson flic lessor of the plaintiff; he 
“ is called in the deed, eldest son of his well 
beloved uncle John Wilkinson. If it were 
“ not so said in the deed, his relation to the* 
“ grantor might be averred and proved ac- 
“ cording to the case of Goodtitle v . Petto , 
“ 2Stra. 935, and several cases that are there 
“ cited-out of Lord Coke's reports.” (g) 

“ Having mentioned the general reasons, 
“ and likewise the particular rules on which 
“ we found our opinion, I shall now mention 
“ some few cases which I thipk are autho- 


(g) See also Filmer v. Gott, 7 Bro. Par, las. 70. Rex v. 


“ rities in point. I shall not take notice of 
“ the antient cases , because of late the courts 
“ of law have gone much farther in the deter- 
(C mination of this question, and likewise be- 
te cause there are several rules laid down 
“ in'these antient cases, which are not now 
“ adhered to.” 

And then his lordship stated and com¬ 
mented on the cases of Crossing v. Scudamore, 
Tr. 23 Car. 2. in B. R. and P. 26 Car. 2. in 
Cam. Scacc. reported in 1 Mod. 175. 2 Lev. 
9- and 1 Ventr. 137- Coaltman v. Senhouse, 
E. 30 Car. 2. B. R. Sir T. Jon. 105. Walker 
v. Hall, 29 Car. 2. in Scacc. 2 Lev. 213. 
Harrison v. Austin, Trim 3 Jac. 2. B. R. 
Carth. 38. 9- Baker v. Lade, B. C. II. 2 W. 
and M. 3 Lev. 291. and Osman v. Sheafe, 

3 Lev. 370. 5 W. and M. 

And in Shove v. Pinche (a) it was certified 
T>y the court of King’s Bench, that an instru¬ 
ment in the form of an appointment, under a 
power, and ineffectual as an appointment, 
operated as a grant of the inheritance, ex¬ 
pectant on a term of years. Mr. Justice 
Puller observed, “ the thing conveyed is a 
reversion , that is, the subject of a grant; and 
the words limit and appoint operate as a 
grant.” 

I he cited^ cases of Lewis Bowles Hooker 
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and Hooker , and of Cordal, shew the applica¬ 
tion of the learning of surrenders to contin¬ 
gent remainders, when these remainders arfe 
inserted between two or more vested estates 
of freehold in the same person. The dis¬ 
tinction to be collected from these cases ( b) 
is attempted in the Essay on the Quantity 
of Estates, in the chapter which treats of 
curtesy. 

It is clear also, that a mesne contingent 
freehold interest, may be destroyed by the 
surrender of the tenant of a preceding estate 
of freehold, to the tenant of the next vested 
estate of freehold, if it be as large as or 
larger than the prior estate. But the doctrine 
of merger, or mere act of law, will not 
destroy contingent interests in the same in¬ 
stant in which they are limited, nor in any 
event, nor under any circumstances, unless " 
a new and distinct act, (as a descent) shall 
take place, or (as a conveyance) shall be 
made at some period after the contingent 
interest is originally created. Of the 
nature of such act, and of the circumstances 
under which it must be made or take place, 
some further observations will be subjoined 
in a division to be set apart, for the purpose. 

It is obvious that a vested estate cannot 
merge in a contingent interest. * It would 


(b) Ess. on Est. Chap. Curtesy. 
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merge in an mteresse termini. 


therefore be useless to insist on these points 
by any comment. (Z>) For the same reason it 
follows that a present vested term cannot 

Under an 

intcrcs.se termini there is not any subsisting 
estate in which the vested estate may merge. 

That an inter esse termini or a contingent 
remainder may be extinguished, in a vested 
estate under the learning of extinguishment, 

O O 

is admitted ; but this does not contravene 
the doctrine which has been advanced. 

The cases on implied surrenders may also 
appear to justify a conclusion different from 
that which has been drawn. The answer 
is, that these cases do not depend on tlit 
doctrine of merger. It is true they are con¬ 
nected in some degree with the reason on 
which the law of merger depends. Cases 
of implied surrender seem to Imve been de¬ 
termined on the ground of inconsistency in 


the several contracts, (r) It is impossible 
that the former contract can continue in 
force, and the second contract operate 
according to the intention of the parties, 
as expressed in that contract, (f/) From 
this inconsistency, the law draws the con¬ 
clusion, that the former contract has been 
abandoned, «and that the parties have en- 


(4) Hut see Coodright v. Searle, 2 Wife. 29, 
(c) ) Inst. ‘>38. a. 


tered into a new agreement. This is the 
only mode of reconciling the intention with 
the terms of the agreement. However thi3 

o 

relinquishment of the former contract is not 
a surrender in the technical sense of that 
term. It is rather an implied release, or 
waiver of the former agreement, than a sur*- 
render arising under that agreement. The 
inconsistency of the two agreements is the 
ground for presuming that the former con¬ 
tract has been abandoned and annulled. On 
similar ground an inconsistent covenant, as 
a covenant not to sue at any time, as distin¬ 
guished from a covenant not to sue for a 
particular time, amounts to a release, unless 
there be an apparent intention to the con¬ 
trary . (/) 

The case of Goodright v. Searlc,{g ) is also 
a case of extinguishment, not of merger. 

That the conclusion may be drawn on 
which a surrender is implied, it must be 
impossible that the several contracts should 
operate in the terms in which they are ex¬ 
pressed. It is, necessary, therefore, that 
some part of the time for which the parties 
have stipulated by the first lease, should be 
comprised in the time limited by the second 
lease ; so that it may appear # tUat the par¬ 
ties must have intended that the right of 


(f) Alofl* v. Scrimshaw, 2 Salk, 573 Shep, T. 251.Clajtoa 
v. Kytmston, 2 Salk, 573. 

(g) 2 WiU. 29, 


■ enjoyment for some part at least of the 
period for which the lands are held, under 
the terms of the former lease, shall be held 
under the stipulations of the new lease. This 
is the point of inconsistency which alone 
affords the necessary degree of presumption. 
When this circumstance occurs, it is imma¬ 
terial whether the second lease is to com¬ 
mence immediately, or from a future time, 
and also whether, in point of duration, it is 
to be more or less extensive than the former 
term. The inconsistency is equally mani¬ 
fest ; and the law feels equal necessity for 
the same conclusion. Sometimes it has been 
supposed that the first lease would be avoid¬ 
ed, notwithstanding the demise, intended to 
be made by the second lease, is void, and 
never has any operation. The principle on 
which this opinion was formed, proceeded 
on the idea that the second contract dis¬ 
closed evidence of a change of intention, 
from which an agreement might be implied, 
that the former contract should cease to be 
binding on the parties ; and on the same 
reasoning, that a will may be revoked by 
an informal or an inefficient conveyance 
denoting a change of intention. 

Howevei, jn Davison on the demise of 

«r 

Bromley v, Stanley, (g) Lord Mansfield ruled 


(g) 4 Burr. 2210. 

Whitting v. Gough, Dyer 140, Lloyd r. Gregory, Sir 
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that the acceptance of a second good lease 
would operate as a surrender of the former : 
but he declared the reason did not hold in 
% case of accepting a new void one, that 
the lessee cannot enjoy ; that there was no 
inconsistency in the acceptance of a new 
good lease being a surrender of the former. 
But the accepting a new Void lease, which 
the lessee was not to enjoy, could not shew 
an intention to surrender the other, and 
that therefore the reason why this should be 
an implied surrender totally failed ; and 
that he was very clear the acceptance of 
this new lease, which did not pass an in¬ 
terest according to the contract, could 

• o ^ 

not operate as a surrender-of the former ; 
and the principle was followed in Roe on 
the demise of Earl Bcrkely v. Archbishop 
of York, (i) 


(d) 6 East, 80. 


CHAP. XI. 


That the more remote Instate must be as large 
as, or larger than, the more immediate 
Estate ; and, under this head, the Gradation 
of Estates will be examined. 


This is the most important head for con¬ 
sideration. For it is an indispensable cir¬ 
cumstance, that the more remote estate 
should be larger than, or at least as large as, 
the preceding estate, [a) A case in Brooke’s 
Abridgment, (b) is an illustration of this 
point. A man leased for a term of years, 
and afterwards took an interest for term of 
life, to take effect immediately : there the 
lease for years is extinct ; but where one 
leases to 1. N. for term of life, and twenty- 
years over, there he shall have both estates; 
for in the ath&r case both are in him at the 
same time and together. (11 Hen. 4. 34.) 
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These cases exemplify the general pro- 
position, and shew its application. 

They establish also the alternative to the 
proposition, by affording the example of a 
case to which the doctrine of merger does 
not apply. In the first instance, the estate 
for years was merged, because the more 
remote estate was for life, and because an 
estate for life is larger than an estate for 

o 

years ; and in the second instance, the estate 
for years, was a continuing interest, because 
this term was the more remote estate, and 
an estate for life is larger than an estate for 
years. 

. So where land was given to husband and 
wife, and to the heirs of the husband ; the 
husband made'a lease for years, and died: 
the wife entered and inter-married with the 
lessee : and it was moved,—If the interest 
of the lessee was extinct by the inter-mar-* 
riage. And it was held that it was not; for 
it was but a possibility, and not an interest. 
Cited by Coke,(c) and agreed to by the whole 
court. On this case it is observable that the 
several estates were vested in different 
rights. 

Besides, after the entry of the wife, her 
estate was prior to the terimr^for the term 
was, as against her, derived out of the inhe r 



ritance, and that inheritance, and conse¬ 
quently the term, was the more remote 

V 

estate. 

.Again,(d) if a man letteth lands to another 
for life, the remainder to him for twenty-one 
years, he hath both estates in him distinct¬ 
ly, and he may grant away either of them ; 
for a greater estate may uphold a lesser, but 
not e converso ; and therefore if a man make 
a lease to one for twenty-one years, the re¬ 
mainder to him for term of his life, the lease 
for twenty-one years is drowned. 

If I grant an annuity for life, and twenty 
years after, (e) these are two seveial grants, 
and the executors shall have the years after 
the death of the tenant for life. In lad, 
there are two several estates, as much as if 
they had been limited by distinct clauses. 
"The leases of the corporation of Liverpool 
are of this description. 

These eases turned on the gradation of 
estates, and the gradation of estates depends 
on technical reasoning. In legal considera¬ 
tion, estates of freehold are of larger extent, 
than those of chattel interest; and estates 
of inheritance are of larger extent than 
estates of mere freehold. 

. Under int&ssts of inheritance are classed, 

1st, .Estates in fee-simple. 


(d) Jenk, Cent. 248. pi. 37. 
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2d, Determinable fees, qualified fees, 
conditional fees. ■ 

3d, Estates-tail. 

s And under estates merely of freehold may 
be classed, 

1st, Estates after possibility of issue ex¬ 
tinct, 

2d, Estates for life‘absolute, or deter¬ 
minable. 

Chattel interests are, 

1st, Estates for years, 

2d, Estates for uncertain times by devise 
or limitations of use. 

3d, Estates by statute merchant, statute 
staple, and elegit ; and, 

4th, Estates at will. : 


Of the Gradation of Estates. 

Of all estates a fee-*simple is the most ex¬ 
tensive. It may comprehend all the 
other interests or times of continuance. 
Estates of an inferior degree, except the 
other estates in fee which have been enu¬ 
merated, are called particular estates, or 
estates giving a particular portion of time, 
as contrasted witli time iflrfe/mitely ; and 
t ime indefinitely, is the extent of an estate 
in fee. Consequently either of the parti¬ 
cular estates which have been enumerated, 

irinv inercrp in n fipp-s i iti n 1t» 






Next in order for extent, are determina¬ 
ble fees, qualified fees, and conditional fees. 

c 

On the extent and superiority of these estates 
over each other, it is difficult to decide. Np^ 
line exists by which their extent can be 
compared ; they seem to be equal to each 
other without any superiority of one over 
the other, except one of them be derived 
out of the other, and then the derivative 
interest must, of necessity, be the inferior 
estate. 

Next in order ate estates-tail; and, while 
they continue in the tenant in tail, and privi¬ 
leged in favor of the issue in tail, under the 
statute de donis, they cannot, as will be more 
fully shewn in a subsequent chapter, merge 
as against the issue. 

O 

After this privilege is taken away, or the 
estates are in the tenure of assignees of this 
estate, the estates are changed either into 
determinable fees or e$tates-tail, after possi¬ 
bility of issue extinct; and estates-tail after 
possibility of issue extinct, are mere estates 
for life, and in either of these qualities they 
may merge. (/) 

Estates-tail are of a peculiar nature. They 
admit of enlargement into fees-simple : and 
in some cases''they may, by the failure of 
possibility of issue, be reduced to estates for 
life. In this respect they differ from, other 
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estates which necessarily continue of the s&tne 
extent. The extension of est&tes-tail into 
fees-simple depends on the power of alienU-* 
iion, conferred on tenant in taih The re¬ 
duction of this estate ihto an estate for life* 
when it is in favor of the issue of one person 
by another, depends on the particular qua¬ 
lity of that estate. The alteration arises 
from a certain and natural impossibility that 
there ever should be any issue to inherit 
under the in tail. 

When tenant in special 1 tail continues the 
owner of that estate, and the person by whom, 
or on whose body, the issue are to be 

%s 

begotten dies, and there is a failure of the 
issue inheritable under the intail, that per¬ 
son will, from the failure of issue, be¬ 
come tenant in tail after possibility of issue 
extinct. In the tenancy of any other person 
the (. state would be a mere estate for life ; 
and even m the tenancy of the tenant in tail, 
it is, in poitit of extent, and power of alie- 
tion, no more after the possibility of issue 
has ceased, than an estate for life. And 
though a tenant in tail, while there is a possi¬ 
bility of issue iliheritable under the intail, 
may, by his grant or conveyance, not being a 
common recovery or creati^ a, discontinu¬ 
ance, convey a determinable fee ; yet if he 
was tenant in tail, special as to the person by 
whom* or on whose body the issue are to be 
begotten* so that there k a failure of such 
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issue,andit is become impossibleby the death 
of the person by whom or on whose body 
the issueare to be begotten, that there should 
be any issue of the given description ; tilery 
the person who originally took a fee, as his 
assignee, will by a failure of these issue be¬ 
come a tenant merely for the life of the 
donee in tail ; and his estate must, for all 
the purposes of merger, and, it. is apprehend¬ 
ed, for every other purpose of tenure and 
benefit, be considered only as an estate for 
life; and as to him it will be an estate pur 
autre vie; in other words, an estate for the 
life of the tenant in tail. 

Estates-tail general as to the heirs of the 
person by whom or on whose body the issue 
are to be begotten, though special as to the 
sex of the persons to be inheritable under 
“the intail, cannot become estates after possi¬ 
bility of issue extinct; because the law will 
not presume an impossibility of issue, and 
from a parity of reasoning, they cannot be¬ 
come mere estates for life in the tenancy of a 
person being an assignee under the tenant 
in tail. 

Estates in tail, which in their creation 
are special, as to the persons by whom or 
on whose bod^4he issue are to be begotten, 
will, on their descent to the issue intitled 
under the form of the gift by which that 
intail is created, become an estate in tail 

general as to the oersons bv wh nm Ar An 
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whose body the future issue are to be begot¬ 
ten ; and therefore his assignee will continue 
to have a determinable fee, since , the heir 
under the intail, could not be reduced to 
the state of a tenant for life, as tiiere must 
always be a possibility of issue, inheritable 
under the intail; 

The change of a determinable fee, arising 
from the transfer of an estate-tail, into ato 
estate for life, may in some cases raise a point 
on the learning dower. It is clear- that 
a woman is not dowable of a mere estate 
for life, though that estate be descendible 
or rather transmissible to the heirs. The 
heirs take as special occupants ; and as. the 
estate is not of inheritance, the wife cannot 
be dowable in Tight of that estate. It is equal¬ 
ly clear that a woman is dowable of a deteiv 
minable fee, subject, except in some parti¬ 
cular cases, to have her right of dower de¬ 
feated when the estate of her husband deter¬ 
mines. In the case under consideration the 
husband may have a determinable fee at one 
time, and an estate for life at another time. 

A seisin of the inheritance during the 
coverture will confer a title to dower; 

Can this title, when it has once attached, 
be defeated by the change <of the estate 
of inheritance into an estate for life i This 
is the point to be discussed, but it is no-t 
easily solved. No decision which throws 

nnv liaht on the rmp.stinn has been found. 
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There is reason to think that as the wife 
was once dowable other husband’s seisin, no 
change in the quality of her husband’s 
estate, will defeat that right of dower, as 
long as' the husha?id 7 s estate continues. For 
it should seem the heir will take by descent, 
as heir, and not merely as occupant; and yet 
after the failure of the issue this is question¬ 
able. The wife claims only on the ground of 
a seisin of the inheritance, and not of the 
estate, after it becomes # a mere estate of 
freehold. 

Perhaps it may be contended, that the 
grantee has continually an estate of inheri¬ 
tance, even after the possibility of issue 
is extinct. But it would be difficult to 
maintain that proposition, and therefore, 
a wife whose claim of dower rests solely 
- on her husband’s seisin, after the possibility 
of issue is extinct, appears to have little 
chance of success in a suit to establish a 
right of dower. 

Next follow estates for life. In this class, 
are included, 

1st, Estates for the life of the party. 

2d, For several lives. 

3d, For the life of another person; and, 

4th, For tj^ : joint lives of several per¬ 
sons. ' » 

And these estates are denominated, accord- 

ills? to the nature and form nf the several 
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limitations, and the estates, or degrees 
fo interest they confer. 

Under estates for the life of the party 
himself, may be ranked. 

First, The estate of tenant in tail, after 
possibility of issue extinct. 

Secondly, Tenant by curtesy. And, 

Thirdly, Tenant in dower, and tenant for 
his own life, by express limitation, or con¬ 
struction of law. 

But estates which originally, and in the 
first instance, are estates for the life of the 
party himself, may, by a change of tenancy, 
become an estate for the life of another 
person, or, in technical phraseology, pur 
autre vie; as is fully shewn in the Essay 
on the Quantity of Estates , in the chapter 
which treats of estates for life. 

So estates, which, in the tenancy of one 
person, are pur autr€vie , may, by a change 
of the tenant, become estates for the life 
of the tenant himself. 

Next come estates for years, which are 
all of the same nature, though they may 
be different in their extent; and after them, 
or in the same degree with them, as of 
equal extent, the other chattel interests 
which have been mentioned, and lastly, 
estates at will. 

Now anv ostaip of an mferior decree. 
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and which, in intendment of law, com/ 
prizes less time than another, may merge 
ih sucli other estate, so as the other requi¬ 
site circumstances concur. 


Of the Merger of Estates at will. 

Cl 

Prom the positions already advanced, 
it will be collected, that an estate at will, 
will be merged by the accession or acquisi¬ 
tion of an estate for years. This is a deduc¬ 
tion so necessary, even from the nature 
and qualities of an estate at will, indepen¬ 
dently of the doctrine of merger, that no 
doubt can be entertained on the point. No 
adjudication, indeed, is to be found on this 
particular case. The conclusion, however, is 
clear, and easily reconciled, without any au¬ 
thority,by considering it almost impossible, 
that a question should ever have been raised, 
on the application of the law to those circum¬ 
stances. It is the nature of an estate at will, 
to continue so long only, as the tenant and 
bis lessor shall both please: therefore it ne¬ 
cessarily folio ws, that when the lessee obtains 
a further interest in possession from the lessor, 
the wil^is detejgnined; for many reasons, and 
among them, that by taking an estate in re¬ 
version, the lessee has shewn that his will to 
hold the possession under the lessor, hath 

rpasAd On flip sump crrminrl the tenant. 
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under an estate at will, is capable of a 
release in enlargement of his estate, as has 
been shewn in the second volume. 

* 

Of the Merger of Estates by Extent , Sfc. in 
each other , and in Estates for Years t Sfc. 

An estate by extent on a statute, may 
merge in another estate by extent. 

It is generally admitted, that this point 
was decided by the determination of the 
case of Dighton v. Grenville : («) and that 
case certainly is an acknowleged authority 
for this conclusion. Both parties agreed 
in admitting the application of merger, as 
between the several interests held under 
two estates, claimed under two extents, and 
vesting in the same person. 

That case will be fully stated in examin¬ 
ing the effects of merger, and the conse¬ 
quences which it induces; and some stric¬ 
tures will be made oh that case. In this 
place, it is sufficient to observe that there 
may be a merger between estates held in 
this manner ; and it follows, that all other 
estates of a chattel quality by extent, exe¬ 
cution and devise, are within a, parity of 
reason, apd must be equally influenced by 
the authority of the case of Dighton and 
Grenville.{f) . 


(a) 2 Ventrii, 231. Collis’s Par. Cas. G4. 
(/;) See Viu. Abr. Mer ger. 
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Again, estates by extent, &c. may merge 
in estates for years. 

r It follows, that estates by extent, may 
merge in any other estates of a higher degree 
than .estates for years. Therefore, where 
tenant by elegit, accepts a confirmation for 
term of his life, he is in by the tenant of 
the freehold, and not in the post, by the 
act of law, as he was before. A conse¬ 
quence flowing from this deduction is, that 
if the tenant of the freehold has charged 
the land between the execution made on 
the extent, and the confirmation, the tenant 
by extent accepting the freehold, shall hold 
charged, notwithstanding he was dis¬ 
charged while he held under the extent.(c) 
Also where tenant by statute mer¬ 
chant, or of the like interest, brings an 
assize, and, pending the writ, the fee-sim¬ 
ple descends to him, the writ will be abated ; 
for the descent of the greater estate extin¬ 
guishes the lesser. (d). 

And it is to be added, that if a tenant 
by extent, purchase the inheritance of part 
of the lands extended, the whole falls. 
This is partly on the ground of extinguish¬ 
ment, and not merely and simply under 
the law of merger. (e) 

r O ' 7 


(c) Bro. :I0, 31. A*x. pi. 13. 

( f lj Bro. Extinjj. 50. lb. Briefe 419. 32 II. 0. 30. 
[ej Hayden and Vavasor v. Smith, Moor* 632. 



And hence the observation of Mr. Jus¬ 
tice Ventris,{g) if the inheritance of part of 
the land extended comes to the con usee; 
it destroys the whole extent; whereas if a 
lessee for years purchase the reversion 
of part, the lease holds for the rest: he 
added, but in case of an extent, if there 
should be only a partial yierger, the conu- 
see would, it is said, hold the residue of 
the land longer, because the profits that 
should go in satisfaction of the debt, must 
be less, and this would be to the wrong of him 
in the reversion. But in other respects an 
extent makes an estate in the land, and 
hath ail the properties and incidents of, 
and to, an estate, and doth in no sort 
resemble such an interest as is only a charge 
upon the land. He further added (and the 
observation is useful, as elucidating the 
subject,) an interest by extent is a new 
species of an estate introduced by statute 
law: our books say, that it is an estate 
created in imitation of a freehold, and 
quasi a freehold; but no book can be pro¬ 
duced, that says, that it is quasi an 
estate. 


The statute of 27 Echv. .3. c. 9- enacts, 
that he to whom the debt is due, shall 
have an estate of freehold in file lands; and 


( S ) 2 Veutr. 327. 
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the statute of 13 Edw. 1. de mercatoribus y 
says, that he shall have seisin of all the 
lands and tenements. 

When a statute is extended, it turns the 
estate.of the conusor into a reversion; and 
so are the express words in Co. 1 Inst. 250. 
b.; and so the objection, that he does not 
hold by fealty is answered, and there are 
no tenures that are to no purpose ; but he 
that enters by virtue of a power to hold, 
till satisfied an arrear of rent, he leaves 
the whole estate in the owner of the land, 
and not a reversion only. [A proposition, 
which is not found in the book, {h) and can¬ 
not safely be adopted, without caution.] 
lie proceeded. 

“ If a lease for years be piade, reserving 
rent, and then the lessor acknowledge a 
“ statute, which is extended, the conusce 
lc after the extent, shall have an action of 
debt for the rent, and distrain and avow 
<£ for the rent, (as in Bro. tit. stat. Merch. 

44. and Noy, fo. 74 ) but he that enters 
“ by a power to hold for an arrear of rent, 
" shall not." [The real point is, he cannot 
enter.] 

“ Again, he in reversion may release to 
“ the tenant by extent, which will drown 
“ the interest, and enlarge his estate, accord- 
“ ing as it is limited in the release, Co. 
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“ 1 Inst. 270 b. 273, Tenant by statute may 
(e forfeit by making a feoffment. Mo. 663. 
fC He is to attorn to the grant of reversion, 
*' 1 Roll. 29-3. and is liable to a quid juris 
“ clamat. 7 H. 4. 19- b. Tenant by extent 
“ may surrender to him in reversion, 4 Co. 
“ 82. Corbet's case; therefore these cases 
“ are to shew, that an extended interest 
“ makes an estate in the land, as much as 
“ any demise or lease. 

“And I take it, the consequence of that 
“ is, that when an estate by extent is evicted 
“ by an extent upon a prior statute, or 
“ where the pri a statute is first extended, 
4t and then a statute of later date is ex- 
“ tended ; in both these cases, the extent 
“ upon the puisne statute, will be in the 
“ nature of a reversional interest. 

“ A reversion is every where thus de- 
“ cribed ; viz. an estate to take effect in 
“ possession after another estate deter- 
“ mined. It [the estate under a second 
“ statute] is not in nature of a future in- 

terest, as a term for years limited, to 
“ commence after the end of a former term ; 

“ for such an one shall not have the rent 
“ upon a former lease; but he that extends 
“ upon a lessee for years shall; for the libe- 
“ rate gives a present interest to hold ut 
“ liberum tenementiun, but indeed cannot 
“ take effect in possession, by reason of a 

“ nrior extent or bv nrior title.” 
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“ And this is the very case of a reversion. 
“ which is an actual present interest, though 
“ it be to take effect in possession after 
“ another estate.-' 


Under this head, it remains to be added, 
that, an estate under an extent, interposed 
between two other estates, by extent or 
otherwise, is a mesne estate, which will pre¬ 
vent merger, (e) 


oj the Merger of 'Estatesfor Years in cacti 

other. 


The first proposition to be advanced in 
regard to the merger of terms for years is, 
that a term of years derived by way of un¬ 
der-lease, out of a term of years, may merge 
on their union, (h) In this instance, there 
is the relation of lord and tenant (c) between 
the parties, (d) and after the merger, the 
original term will be in the same state in 
point of duration of title, and right of enjoy¬ 
ment, except by reason of mesne incum¬ 
brances, as if no underlease had been 
created. 

Again, an estate for years may also merge 
in another estate in reversion, of the sank 


(a) 2 Ventr. 332. 

(b) See Wood’s Case, cited Cm. Eli/. 

(c) 2 V< ntr. 327* 


denomination ; and it seems, that the law 
does not allow of any difference, when the 
reversion is for a longer or shorter space of 
time, than the former or preceding estate : 
however, it has been said that lessee for 
ten years, cannot surrender to lessee for 
twenty years, though the ten years are 
derived out of the twenty years ; but the 
contrary has been expressly determined.(e) 

Again, it has been said that one estate 
for years cannot drown in another. This 
is the language of Sheppard in his Touch¬ 
stone. ( /') The example which lie has pro¬ 
pounded, and to which his conclusion is 
applied, is in these words : 

“ If one make a lease for ten years, the 
“ remainder for twenty years to another, 
“ and he in remainder releases all his right, 

O y 

“ to the lessee for ten years ; in that case 
“ the releasee hath an estate for thirty 

w 

years and no less ; for one lease for years 
“ cannot drown in another.” 

Lord Coke (g) in his commentary on 
Littleton has advanced a proposition to the 
same effect; and it is to this author that 
Sheppard refers. 

The text of Lord Coke, is, that if a man 
lease for ten years, the remainder for twenty 


(0 Owen 1)7. Cro. Iiliz. 173. 1 Leon. 303. Pop! Rep. 30. 
(/) !>• 341 . 
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years, he in remainder leases all his right 
to the lessee, he shall have an estate for 
•thirty years, for one chattel cannot drown 
another, and years cannot be consumed in 
years-. 

The cases cited in the margin to Lord 
Coke , are 1 Leon. 303, 328. There is ano¬ 
ther reference to his own text in a, former 

< 

page, in which,however, no passage applica¬ 
ble to the point under consideration is to 
be found. 

The case in 1 Leon. 303. is Pcry (more 
properly Perry ) and Allen. 

In that case lessee for thirty years leased 
for nineteen years, and then the first lessee 
and a stranger agreed that the lessee for 
nineteen years, should have a lease for three 
years, in the same and other lands, and that 
this new lease should not be a surrender of 
the first term ; but the lessee for nineteen 
years, did not agree or assent to this ar¬ 
rangement; and it was the opinion of all the 
justices of the court, that the sale was not 

i 

any surrender: and so far the case is correct; 
for there could not be a surrender of the 
estate of the lessee for nineteen years with¬ 
out his concurrence, for an agreement be¬ 
tween two persons cannot amount to a 
lease to a .third person or a surrender of his 
estate. The report adds, that one termor 

Tf 
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is this opinion (h) which raises a difficulty 
on the law on merger, of one term of years 
in another term of years. 

Against the general proposition at the 
conclusion of that case, and in other cases, 
that one termor cannot surrender to another 
termor ; and against the still broader pro¬ 
position in Coke's report of the same case, 
and in Leonard's Rep. of JVilles v. Whitwood , 
that when lessee for twenty years maketh a 
lease for ten years, the second lessee cannot 
surrender to the first lessee, for ten years 
cannot be drowned in twenty, it may be 
safely alleged that the proposition is not 
law, for it is clearly settled that one termor 
may surrender to another ; [i) at least, when 
the surrenderee has the reversion for years. 
This point is examined and very ably dis¬ 
cussed, and this conclusion upon it drawn 
by Lord Chief Baron Gilbert in his chapter 
on leases inserted in Bacon's Abridgment : 
(See Gwillim’sBac. IV. 21 1 .) Mr. Hilliard, in 
liis note to Sheppard’s Touchstone, also ob¬ 
served that a surrender to him, who has a 
greater estate for years, is good, as to him 
that has an estate for life ; and where the 
surrender is to a termor in reversion , it is all 
one if the reversioner had a greater estate for 


(A) 1 Leon, 322. 

li\ FT livlipfl v Rnhnthnm. f!iw Wit. 
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years or not : Cro. Eliz. 302. Vin. Abr. 
Merger G. Aik! the determination in the case 
of Hughes v. Robot ham might be, and most 
probably was, founded on tlie special agree¬ 
ment of the parties, which certainly afforded 
strong grounds to decide that a second lease 
gave a future term, reversionary in point of 
right, and not vested in estate ; so that the 
right under that lease was merely an inter- 
csse termini , and therefore could not be the 
cause of merger: and this case differed 
widely from the case on which an opinion is 
expressed in Perry v. Allen , since in that 
case, there weretwoactual vested estates,and 
one of them was derived out of the other. 

The other case to which reference is made 

/ 

in the margin to Co. on Litt. is JVillcs v. 
IVhitcwood, 1 Leon. 322. So far from warrant¬ 
ing the text, that case favors the opinion 
advanced in this treatise, asserting that one 


term mav merge in another. In that case 
A. was seised of lands held in socage, and 
leased the same to I. $. formally years, and 
died his heir within the age of fourteen years. 
The wife of A. being guardian in socage, 
leased the same land by indenture to the 
same I. S. for years; and the question for the 
opinion of the court was, whether the first 
lease was surrendered or determined : and 
Anderson is reported to have saiu, surrendered 
it cannot be ; but then the reason he gave was 



that the guardian had not any reversion (i) 
capable of surrender, but only an authority 
given to her by the law, to take the profits 
to the use of the heir : and he proceeded to 
observe, “ But yet perhaps it is deter- 
“ mined by consequence and operation of 
“ law,” as if A. lease to B. for one hundred 


years, and afterwards, granteth the reversion 
to C. for two years, wlio leasetli to B. for 
two years who accepts the lease, the same 
is not any surrender; fora term of one hun¬ 
dred years cannot be drowned in a reversion 
%/ 

for two years, yet the first lease is determi¬ 
ned- This Periinn granted. 

These expressions do not communicate 
Ijio opinion of the court, in a very accurate 


manner. Still it is highly 
annihilation or the first te 


probable that the 
nn, is ascribed to 


that operation of the law, which is denomi¬ 
nated implied surrender. The opinion Avas 
certainly founded on the principle, that an 
estate in possession, and an estate in rever¬ 
sion, of equal quantity in point of duration, 
cannot subsist in the same person: and 
upon what other ground than the doctrine 
of merger, can this opinion be supported 
It is clear that the court thought there was 
not any surrender in fact. To suppose such 
a surrender was contrary to the intention of 
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the parties, and the internal evidence of the 
transaction before the court : what then 
was the scope and application of the opinion 
that the second lease was not any surren¬ 
der i or the reason which was assigned, that 
* « 7 

a term of a hundred years cannot be drown¬ 
ed in a reversion for two years i or of 
the conclusion that the first lease was de¬ 
termined i The w'hole must be understood 
to have amounted only to a declaration, 
that although a lease for a hundred years, 
comprizes more time than two years, so 
jjiat the period of two years in reversion 
cannot embrace the period of a hundred 
years in possession ; still, by the operation 
of law, the term in possession will be anni¬ 
hilated by its union with the term in re¬ 
version. In any point of view the opinion 
delivered in Hughes v. Robothum is incon¬ 
sistent with the iieneral conclusion of Lord 
Coke. At the same time it must be ac¬ 
knowledged that the deductions are open 
to some objections; to one arising from an 
observation on the last case, which was 
made by Mr. John Windham, that if a lease 
be made to begin at Michaelmas, and before 
that time the lessor makes a new lease to 
the same lessee to begin presently, the same 
is not any surrender, and yet thereby the first 
lease is deteimined, and so in the principal 
case which Anderson granted to another, 
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posed by Lord Coke the second term was a 
remainder, and not a reversion. 

The objection founded on the assertion 
made by Windham to the acceptance of a 
second lease is easily answered. It proves 
rather than negatives, the application of the 
doctrine of merger, to the case before the 
court. It shews that there may be a sur¬ 
render in law, though there neither is nor 
can be a merger in fact. This case, how¬ 
ever, turned on the new agreement. ( k ) 
Every lease for years takes effect by con¬ 
tract ; and the same may be discharged by 
another contract equally solemn. It is 
on these grounds that by the acceptance 
of a new lease to commence immediately, 
an interesse termini is discharged, if the 
second lease interfere with any part of the 
time of continuance granted by the former 
lease: for the two contracts are inconsis¬ 
tent, and therefore an agreement to relin¬ 
quish the former contract, must be pre¬ 
sumed. On the same ground, if lessee 
for ten years accepts a new and effectual 
lease, even for an interesse termini , which 
includes any part of the period of con¬ 
tinuance of the former term, (/) that term 
will be discharged : but the decision of cases 
of this sort has turned on the inconsistency 


(/c) Ive’s Case, 5 Rep. 11. 


of the contracts, and not, on the operation 


of the law of merger. 


In the other objection there is more 
weight. Though there be a privity of estate, 
there.is not any tenure between a tenant for 
years, in possession, and a tenant for years 
in remainder; and this affords ample grounds 
for an inquiry into the existence of any dis- 
tinctions arising "from this circumstance, 
and that inquiry will be instituted under a 
head to be set apart for the purpose. 

To recur to the point whether one term 
may or may not merge, in another term. That 
the law is in the affirmative, when one of the 
terms is the reversion or part of the rever¬ 
sion, expectant on the first term, appears to 
be very clear from Hughes v. Robotham, 
Cro. Eliz. 302. In that case the plaintiff* 
declared upon an assumpsit , stating that he 
was possessed of a lease for years, and that 
the testator was possessed of the reversion 
for years ; and that the testator, in considera¬ 
tion that the plaintiff would surrender to 
him all his estate, promised to give him 
thirty pounds, and the plaintiff alleged a 
surrender in fact. The defendant pleaded 
non-assumpsit , and the plaintiff obtained a 
verdict. One of the grounds of a motion, 
made in arrest of judgment was, that the 
parties^ were termors, one in possession, 
the other in reversion ; and that a termor 
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rW tn n termor, as it was 


alleged, for one term cannot drown in ano¬ 
ther. And to this point Pop/iam said, “ it 
“ is clear that he which hath an estate for 

t 

ten years, may surrender to him that hath 
ail estate for twelve years ; and the estate is 
drove ned, and the other shall come into, pos- 
“ session; and there is no doubt but a sur- 
“ render to him that hath a greater estate 
“ for years, is good, as to' him that hath an 
4< estate for life.” 

This Gawdy expressly affirmed, and it was 
added, £C here it standeth indifferent, if the 
” reversioner-had a greater estate for years 
(e or not: and Popham conceived that if the 
“ testator had the reversion, for a less num~ 
“ her of years, still the surrender was good, 
“ aiul 4 the estate should drown in it; and” 
which is material to the point insisted on, 
in this treatise, “ if a man be lessee for 
“ twenty years* and the reversion is granted 
“ for one year to another, who grants it to 
“ the lessee for twenty years, this is a sur- 
“ render of the first lease for twenty years, 
and is as if he had taken a new lease for 
“ a year of his lessor.” This was also 
affirmed by Justice Fenner; and he said the 
surrender was good, although the reversion 
was for a less term of years ; “ for he observed 
“ here are several terms out of the reversion, 

“ and one cannot stand with the other, but 
“ coming together, one shall drown the 
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“ terial; for as he may surrender to him 
“ which hath the reversion in fee, so he may 

to him that hath the reversion for a lesser 

term.” 

From the report given of the opinion of 
Popliam , and the reference which he made to 
the grant of the reversion for one year to a 
person who granted it to the owner of a 
previous and subsisting term of twenty 
years ; and his observation, that this was a 
surrender of the first lease, and was as if he 
had taken a new lease fora year of his les¬ 
sor, it may possibly be concluded that he 
considered the two cases as parallel, and de¬ 
pending on the same reasons and the same 
principles of law. But this passage is not 
to be understood in that sense, or as con¬ 
taining an assertion that merger is to be 
supported on the same grounds, as those 
cases in which one lease is vacated by the 
acceptance of another lease incompatible 
with the former. Popham meant to shew the 
effect , not the cause ; and his conclusion was 
that the accession of one estate to another 
immediately expectant thereon, produced 
precisely that elfect which flows from the 
acceptance by a lessee of a new lease, com¬ 
piling part of the time of his subsisting 
term. 

The conclusions to be urawn from the 
case of Hughes v. Rohotham are highly im- 
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At first view it appears that the opinion of 
the court was confined to the doctrine of sur¬ 
render; but on a closer attention to the case,, 
and a more minute examination of the cir¬ 
cumstances, it will be obvious that through¬ 
out the whole case, the court had the 
doctrine of merger in their contemplation, 

and drew their inferences from surrender to 

• 

merger; establishing, by their opinion, the 
general proposition, that whenever the 
tenant of one estate may surrender to the 
tenant of the other estate, the two estates 

•t 

will merge, as often as they meet in one apd 
the same person. Besides, some of the ob¬ 
servations made on the case were so imitte- 
diately referred to the doctrine of merger, 
that their application cannot be mistaken. 
The instance of a lease for twenty years, 
and the grant of the reversion for one year 
to another, who grants it to the lessee for 
twenty years, admits of no doubt on its ap¬ 
plication. Though it> is said this is a ♦sur¬ 
render of the first lease for twenty years, the 
court could not have meant that frwasa sur¬ 
render in fact. They must have intended 
to express that it was a surrender in law, 
which, in truth, is nothing more or less than 

' ^ o 

that operation, which is more generally^ jf 
not more accurately denominated* a merger, 
or extinguishment of one estate in another. 
It is esseptial to the effect of a .surrender, 
that the first termor should surrender to the 


person who has the next immediate and 
expectant estate ; while the example urged 
by the court was the grant , by the tenant, 
of a separate and distinct estate in reversion 
to the tenant of a prior term. The obser¬ 
vations of Fenner, that there were “ several 
terms out of the reversion, and one could 
not stand with *the other, but, coming 
together, one should drown,” was equally as 
applicable to the doctrine of merger, as 
to the doctrine of surrender. In short, it 
seems to be a general rule, that when two 
estates come into the hands of the same 
persons, by different conveyances, they will 
merge as often as the owner of one of these 
estates, might, from the relative situation 
and connexion of the several owners as 
tenants, have surrendered to the other of 
them with effect: so that the law does 
every thing, which the parties themselves 
could have done; proceeding perhaps on 
the broad ground, that the proper convey¬ 
ance between two persons who hold two 
estates, one expectant on the other, is a 
surrender, and that all modes of conveyance 
between them which correspond with a sur¬ 
render, by giving to one tenant the estate 
of'the other tenant, shall have the like 
effect; and disregarding the circumstance 
which sometime* occurs, that one person, 
who has the more remote or reversionary 
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subject of alienation. And in Whitchurch 
and Whitchurch, («) it seems to have been 
taken for granted that one term for years, 
may be annihilated by its accession to 
another estate for years. Unless this had 
been admitted, the counsel and also the 
court would have denied that there was any 
ground for supposing that a merger had 
taken place. By arguing the case on its 
particular circumstances, as an answer to the 
doctrine of merger, they tacitly allowed that 
that doctrine would have been applicable 
unless these circumstances had existed. 
These cases of Hughes v. Robot ham. , and 
Whitchurch and Whitchurch, also establish 
the point, and in the most decisive terms 
remove the objections to the contrary, that 
one termor may surrender to another, and 
that one term may drown in another, and 
Hughes v, Robotham has a point w hich leads 
still farther. It affords authority for the 
conclusion that one* term may merge in 
another, which is of shorter duration : in- 

V 

deed, with a view to the doctrine of merger, 
every term is equally extensive in quality at 
least. Each is as large an estate, though not 
for as much time, as the other ; and there¬ 
fore one term may well merge in another : 
and Mr. Justice Ventris, in his elaborate 
argument on the case of Deighton v. Greville, 
draws this conclusion, that when the interest 


(a) 2 P. W. 23G. 


iyo 


Un iuijivujL<n. 


of the first extent and the latter come into 
one person, ( a ) the first must be drowned ; 
a'nd he reasons the point by observing that 
an estate for years or other chattel interest 
will merge a chattel in reversion, that is 
immediately expectant, and that was, he 
observed, Hughes v. Robotham's case in the 
1 Cro. 302. So that it is evident he con¬ 
sidered Hughes v. Robot ham as a case of 
merger and not of surrender. One of the 
principal objections to the weight ascribed 
to the case of Hughes v. Robotham is, that 
Popham lias reported the same case, and is 
sile.it on the point of merger. It is true 
there is not in his report any direct refer¬ 
ence to the doctrine of the law of merger*; 
but all the learning respecting the right of 
one termor to surrender to another termor, 
who has a reversion expectant on the first 
term, will be found in Popham’s as well as 
Croke's report : and the judgment in that 
case rested on the point that the term in 
possession was merged in the term in rever¬ 
sion. Gawcly is reported to have said, he who 
hath ten years in possession, may well sur¬ 
render to him who hath mere years, as 
twenty in reversion, for the lesser may sur¬ 
render to the greater term: and Popham 
and Fenner assented to this doctrine ; and 
Popham addeJ, though Robotham had a 









lesser term in the reversion than Hughes had 
in the possession, yet the same shall be 
good, for in law it is greater and more 
beneficial for him to have a lesser term to be a 
termor in possession, than to have it to be 
in reversion. Of the learning on this subject, 
the Chief Baron Gilbert, (a) with those 
abilities for which he was so eminently dis¬ 
tinguished, has taken a very elaborate and 
comprehensive review, which is expressed in 
these terms : 

“ It appears by the definition before 
<c given of a surrender, that the same is a 
“ yielding up of an estate for life, or years, 
V to him in the immediate reversion or re- 
££ inainder ; but here a question may arise, 
“ what estate in the reversion or remainder 
“ will be susceptible of such surrender; 
“ for if the estate in reversion or remain- 
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der be blit for years, it seems a great doubt 
in the books, whether a lease for years in 
possession may be surrendered so as to 
merge and drown therein ; aild it is com¬ 
monly said, that years cannot drown in 
years ; therefore, where lessee for twenty 
years made a lease for ten years, and the 
lessee for ten years surrendered to his 
lessor, this has been held to be no sur- 
render, so as to merge the ten years in pos¬ 


session, but only to transfer them by way 
of assignment or accession to the number 


“ of years then left in the lessor ; for that 
“ years could not drown in years. But the 
“ contrary to this has been held with some 
“ clearness ; and it seems to be now settled, 
that such surrender is good, and shall 
“ merge the first term; wherein it was 
“ agreed, 1st. That if the term in rever- 
“ sion were greater than the term in pos- 
“ sion, that the greater would merge the 
“ less, as ten years may be surrendered and 
“ merge in twelve or fourteen years. 2d, 
“ It was held by Gwwdy , Fenner , and Pop- 
“ hcim, that though the reversion w(\ j for a 
“ less number of years, yet the surrender 
“ would be good, and the first term drown- 
“ ed ; as if one were lessee for twenty years, 
“ and the reversion expectant thereupon 
ic were granted to one for a year, who 
“ granted it over to the lessee for twenty 
“ years, that this would work a surrender 
of the twenty years term, as if he had 
£f taken a new lease for a year of his lessor ; 
“ for the reversionary interest, coming to 
“ the possession, drowns it, and the number 
et of years is not material ; for as he may 
cf surrender to him who hath the reversion 
“ in fee, so he may to him who hath the 
“ reversion for any less term : and therefore 
“ Popliam held, that where lessee for twenty 
<f years makes a lease for ten years, and the 
“ lessee for ten years surrenders to his 
“ lessor, viz. the lessee for twenty years, 
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so many years as were then to come of the 
term of twenty years, that is, as it seems, 
so many years as were to come of his 
reversion, shall now be changed into pos¬ 
session: and he held further, that if such 
lessee for twenty years, had made such 
lease for ten years, and then granted over 
the reversion for ten years only; viz. no 
longer than the lease for ten years was to 
continue, and such lessee for ten years had 
attorned, then the grantee of the rever¬ 
sion, should have the rent and services, 
and the grantor, the residue of the 
twenty years; and that the lessee for ten 
years might surrender to the grantee, of 
the reversion for ten years, and he there¬ 
by would have in possession so many 
years, as were then to come of his rever- 
sion; and if he had a less term in the 
reversion, than the lessee himself had in 
the possession, it should go for the bene¬ 
fit of the first tenlior for twenty years, 
who was his grantor; for the term in 
possession is quite gone and drowned in 
the reversion, to the benefit of those 
who have the reversion thereupon, having 
regard to their estate in the reversion, 
and not otherwise: to all which Fenner 
agreed. And it appears by the case of 
Cook and Fountain, suprd, to be taken 
for clear law, that a lease for ninety-nine 
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4i of a lease from the reversioner, even for 
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one year 
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“ But now,(«) whether a lease for years 
in possession may be surrendered, so as 
to be merged in a lease in remainder, be 
the term in remainder greater or less than 
the term in possession, seems to be no 
where settled: indeed my Lord Coke says, 
that if there be a lease to A. for twenty 
years, remainder to B. for ten years, and 
B. release all his right to A. that here A. 
hath an estate for thirty years, for one 
chattel cannot drown in another, and 
years cannot be consumed in years; but 
whether, if A. had granted and surren¬ 
dered his estate and term to B. it would 
have been merged, does not appear ; and 
Perkins holds that if a lease for life be of 
lands, the remainder to a stranger for 
years, and the lessee for life surrender his 
estate to him in the remainder for years, 
it cannot take effect as a surrender, 
because an estate for life cannot drown 
in an estate for years; which reason seems 
to prove, that an estate for life cannot 
be surrendered to or merge in a rever¬ 
sion, if it be only for years: idco 
quaere.” 
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Of the Merger of one Term in another , 
the more remote Term is a Remainder. 

Again there is reason to contend, that an 
jestate for years may merge in another 
estate for years in remainder* There is 
no authority to the contrary ; and two gen¬ 
tlemen of the most distinguished eminence 
entertained this opinion, when they were, 
a few years since, consulted on the point. 

Against the application of the learning 
of merger to estates of this description, the 
objections which are made, are, 

1. That merger is produced either from 
the meeting of an estate of higher degree, 

u o a J 

with an estate of inferior degree: or from 

O 

the meeting of the particular estate, and 
the immediate reversion in the same per¬ 
son. 

2. That equal estates will not drown in 
each other. These objections appear in a 
very elaborate opinion now in print. (b) 

The conclusion from that opinion is, 
that a term will not merge in a larger term. 

o o 

in remainder. Of course, it asserts the 
broader proposition, that no term can merge 
in a more remote ’term, when that term is 
related to the former term in the quality 
of a remainder. 

Much respect is due to an opinion, which 
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bears such evident marks of attention to 
the subject. But as the author of this 
tract docs not admit of all the reasoning 

v? 

which is advanced, or the deduction from 
all the cas^ which are cited, it cannot be* 
expected that he should adopt the conclu¬ 
sion. Though the author admits that mer¬ 
ger is produced by.the meeting of an estate 
of an higher degree, with an estate of in¬ 
ferior degree, and by the meeting of the 
particular estate, and the immediate rever¬ 
sion in the same person; he does not sub¬ 
scribe to the distinction which it is the par¬ 
ticular object of these propositions to apply 
to the learning of merger. These proposi¬ 
tions assume that as between equal estates 
related to each other, in the quality of par¬ 
ticular estate and remainder, there cannot 
be any merger, and that all terms are equal 
to each other. It also assumes, that any 
particular estate may merge in the imme¬ 
diate reversion, when* the particular estate 
and reversion meet in the same person. 

As far as reason and good sense ought to 
prevail, and technical rules be exploded, 
it seems to be reasonable, that the assignee 
of two several and successive terms, one 


in possession, the other in remainder, should 

be intitled to hold the possession for both 

these terms, since from the nature of these 

* 

interests, there is not any incompatibility 
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is quite distinct from the time of the other 
estate. The same, however, may be said, 
with equal reason of a term for years, fol¬ 
lowed by a remainder for life, when the 
Estate for years and the remainder for life 
meet in the same person; and as the law 
decides that the term shall merge in the 
latter case, there does not seem to be any 
well founded reason against the merger of 
the term, in the former case. 

Now supposing it to be clear, that one 
term may merge in another ; or even admit¬ 
ting the law on this point to be doubtful 
and unsettled (and that it is at least 
doubtful and unsettled, if it be not settled 
agreeable to the opinion adopted in this 
treatise, cannot be denied,) it will follow 
that the assignment of several outstanding 
terms to one person, cannot be adopted in 
practice with too much caution. The 
best security arising from outstanding 
terms, is the early period at which they 
were created, so as to confer the benefit of 
the rule, qui prior est tempore potior estjure. 
By merging the old terms, and accelerating 
the right of possession under the terms 
of a more recent date, the title is exposed 
to the danger of being affected by all the 
incumbrances of each successive owner of 
the reversion dqwn to the time when the 
last term was created, without any advan¬ 
tage or security to be derived from* the 
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consideration on one hand. On the other 
hand the number of trustees increases the 
difficulty of alienation on subsequent sales : 
and the expence of searching for the repre¬ 
sentations to the different trustees, or ft' 
taking administrations of their effects, to 
complete that representation, may be con¬ 
siderable. But considerable as these ex- 
penees may be, they cannot, at least in trans¬ 
actions of large value, be put in compe¬ 
tition with the risque which is run when the 
more ancient terms, which are the very 
ground-work, and best security of the title, 
are suffered to merge. To avoid all possibi¬ 
lity of giving rise to the question, and at 
the same time with a view to retrench the 
expence, one plan which is* recommended, 
and may be safely followed, is to have two 
trustees, and to assign the terms to these 
trustees, so that one of them may have the 
first, or elder term, and the other the se¬ 
cond term, and each of them take every 
other term in alternate order, so that every 
second term may be in one trustee, and 
every intervening term in the other trustee. 
By these means, any number of terms, 
when they are of considerable duration, 
may be safely assigned to two trustees with¬ 
out any danger of merger, and may be 
kept continually on foot by successive assign¬ 
ments, by the respective trustees of these 
terrfis, to distinct persons ; each trustee 
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ticular trustee who is to be substituted in 
his place. But when any of the terms are 
nearly expired, there will be some risque 
in this .mode, since the determination of a 
0esne estate, would occasion the merger of 
the two estates between which it was inter¬ 
posed, for these terms would become im¬ 
mediate to each other, and be vested in the 
same person, and then (admitting the doc¬ 
trine of merger to be applicable to terms 
for years,) the more immediate estate would 
be annihilated in the more remote one, and 
consequently the security and protection 
arising from the elder of these two terms 
would be lost. 

Another mode of simplifying a title under 
these terms, is.to make an underlease de¬ 
rived out of all the terms, and vest this term 
in a trustee to attend the inheritances : such 
new term will operate on each of the terms 
in point of title, giving the benefit of each 
of them, as far as that'term is vested in the 
lessor. Such underlease will operate as a 
lease from the person who, for the time being, 
can confer the right to the possession, and 
as a confirmation from the other lessors. 
The like practice may, with great conveni¬ 
ence be observed, when there are different 
terms in many distinct parcels. 'The title 
under all the terms may be consolidated by 
one demise, by way of underlease. 

In either case the several residues of* the 







terms should be assigned to another trustee, 
in trust to attend the inheritance; or, (and 
this is the preferable, and equally safe plan) 
these terms should be surrendered so as to 
put an end to their existence. 

It frequently occurs in practice that two 
terms, one immediately expectant on the 
other, have been assigned to the same trus¬ 
tee. When thi has been done, the error 
cannot be cured, and no future purchaser 
can derive any advantage from an assignment 
of these terms to distinct trustees; since, if 
the elder term is once merged, no act of the 
parties can revive it. All they can do, is to 
create a like term; but such new term must 
have its commencement in point of title 
from the date of its creation., and no prio¬ 
rity can be derived from this arrangement. 

In this place also it may be observed, 
that as often as there are several terms, in 
the same lands, and it is perfectly clear, 
that all of them are' subsisting, no danger 
can arise from surrendering the more imme¬ 
diate of these estates. 

And, as a point of practice it may be 
observed, that, instead of surrendering a 
term by a formal surrender, even when a 
surrender is in contemplation, it is some¬ 
times advisable to assign two or more terms 
to the same trustee, so that if the prior 
term be of no utility, it may merge by 

nnpralmii rtf law • if a. fprm nf fivp linn- 






dred years relates to the intirety of the 
estate, and was created only four months 

after the term of one thousand years, which 

♦ 

comprises only a moiety of the same estate, 
<4hen instead of surrendering the latter term, 
and assigning the term of five thousand years 
in trust, to attend the inheritance, both terms 
should be assigned to the same trustee, and 
consequently there will be a merger of the 
elder term, unless there be, though not 
known, some interposed estate. 


That an interesse termini will neither cause , 

nor prevent a merger. 

A point to be remembered respecting the 
merger of one term in another, is, that both 
terms must be vested in interest. Therefore 
a term for years cannot merge in an interesse 
termini , and the interposition of an interesse 
termini will not prevent the operation of 
merger.(a) This was agreed in the case of 
Whitchurch v. Whitchurch.^) ) And after a 
merger, the interesse termini will commence 
in possession, or become a term in estate, 
in most cases exactly the same as if no mer¬ 
ger had taken place.(c) And when the inte - 


(а) Dyer 112, a. 10 Vin. Abr. 204. pi. 0. 

(б) 2 P. W. 230. 
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resse termini is to give an estate upon the 
determination of another estate, already 
existing, and that estate determines by mer¬ 
ger, the right of possession under the inte- 
resse terrjiini will become immediate, and the* 
interest in the term will become a term in 
fact. This may be understood of lands, in 
which the merger arises from two estates, 
in another person; for though an interesse 
termini will not prevent the merger of two 
estates, meeting in the owner of that inte¬ 
rest, yet, that the interest would, by the 
acceptance of the estate in reversion, out of 
which this interest is to be supplied, and 
by which it is to be supported, be discharged, 
cannot be doubted. 

Therefore where a man made a lease(d) 
by indenture, for a term of ten years, the 
term to commence immediately, and after¬ 
wards the lessor leased the same land, by 
indenture, for a term of ten years, to 
a stranger; the terni to commence at the 
feast of St. Michael next ensuing, and then 
the first lessee purchased the fee-simple, so 
that his term was merged: it was the opi¬ 
nion of the court, except of Brown, that 
the second lessee might enter after the feast 
of St. Michael, and enjoy his term, &c. 
consequently the term of ten years merged, 


VX1 




notwithstanding the inter ease termini , and 
the inter esse termini conferred a right to the 
possession earlier than it could have done, 
without such merger. The doctrine on 
which implied surrenders, and the principle 
on which mergers are supposed to take place, 
afford grounds for the same conclusion. 
It is the nature of that species of interest, 
called ail interesse termini, that it does not 
pass the immediate reversion, although it 
is granted by the owner of the reversion. 
The privity of estate still continues between 
the termor, in respect of his first term, and 
the grantor of that term, in respect of his 
old reversion ; and therefore the grantor may 
distrain, and bring all actions as immediate 
reversioner. Hence the convenience, and 
therefore the frequent use, of these rever¬ 
sionary terms, in those counties in which it 
is the practice to grant leases for years, 
determinable on lives, and to fill up the 
lives on every vacancy. These future terms 
do not pass the immediate reversion. They 
operate by way of contract only, for a term 
to commence at a future period. [a) On the 
one hand, there cannot be any merger; be¬ 
cause there is not any present and imme¬ 
diate estate, or any implied or virtual sur- 


(a) See Bacon’s Abr. Bro. Leases, 63. 2 P. W. 230. Whit¬ 
church v. Whitchurch. 


render, even when the future term is granted 
to the tenant of a subsisting term, because 
the time granted by the lease to operate 
futurely, is not inconsistent with the term 
already subsisting, as it does not interfere 
with a4iy part of the time of that term; 
and on the other hand the reversioner may 
distrain for the rents reserved on the for¬ 


mer lease 
derable. 


and which are generally eonsi- 
The difference is between a lease 


which gives a future or reversionary term, 
byway of contract, generally styled a future 
lease, and a lease which gives part of the re¬ 
version by way of immediate estate, gene¬ 
rally styled a concurrent lease ; for a term of 
the reversion gives all the rights of seignory to 
the new lessee, and creates a privity between 


him and the former lessee, as well as between 


him and the lessor: and the consequence is, 
that when the two estates meet in the same. 


person, there will be a merger; and while 
they are in the tenure of distinct persons, the 
rent reserved on the former term, will be¬ 


long to the tenant claiming under the second 

D o 

term; so that this term commences imme¬ 


diately in interest, though not in possession ; 
and as it is completing the period of its con¬ 
tinuance, at the same time that the term in 
possession is completing the period of its 
duration, it receives the denomination of a 


The case of Swift v. Aires , (a) may with 
propriety be introduced into this place: 
That case is thus stated by Rolle. If A. be 
possessed for years of a portion of tithes; 
the reversion being to B. in fee ; and B. by 
indenture, made between himself on the one 
part, and A. and C. on the other part, re¬ 
cite the lease, and confirm it, and then grants 
the tithes to A. and C.,' habendum to C. 
after the expiration of the lease for one 
month, and after to A. in fee, this is a void 
grant of the fee, for that it is to commence 
at a day to come;{b ) for it cannot pass by 
the intent of the deed, as a reversion, in as 
much as the deed itself confirms the lease, 


and grants the fee to the lessee, which if 

it were a reversion would extinguish the 

lease after the month expired, and the 

rent reserved upon the lease would*be ex r 

tinguished, and C. ought to have a mopt.h 

after the expiration of the first term; therer 

fore cannot have it as a reversion mime? 

» 

diately. 


This case is one of those authorities which 


shew that there shall not be a merger against 

O 

the intention ; or rather that construction of 


deeds shall be made, as far as circumstances 


admit, so as to guard against the conse- 


(«) 1 Rolle Abr. 828. I. 30. 

(6j Essay on Estates, Cli. Freehold, 
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quences of a merger, contrary to the mten- 

* 

tion. 

So the courts will not imply an estate, 
when the effect of such implication would 
be to annihilate an estate, expressly limited 
by the same instrument. 

But when the estate to arise from impli¬ 
cation, is compatible with the estate express¬ 
ly limited, no objection exists against suffer¬ 
ing an estate to arise by implication, not¬ 
withstanding the estate expressly limited, (a) 

The remarks which have been made also 
lead to the observation, of an inaccuracy 
in practice, frequently committed in assign¬ 
ing the estate of a person, who claims 
under a present term, and also one or more 
reversionary terms by way of future interest. 
It is usual to treat the time'of enjoyment, 
under these terms, as the several residues of 
several terms, while, in fact and in strict 
propriety, the owner has the residue of one 
term, and the whole of another term or of 
several other terms. 

Application of the Law on the Merger of 

Terms. 

Taking it for granted, that one term may 

iMh ■*■■■■ II ■■ . . ■ 1 ■ — —■ 1 1 1 ■ 1 T ~‘ " --- . -J i- I- .r- 


(a) Ra^]ey v.*Holland, 2Eq. Abr. 753, 
Goodright v. Cornish, Salk. 226. 
Adams v. Savage, 2 Salk. 679* 
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merge in another term, the extent and 
application of this position must now be 
examined. It is evident that when A. is 
tenant for years, reversion to B. for years, 
and A. surrenders or assigns his term to B. 
the whole of the term formerly in A. will 
merge or be annihilated. This doctrine is 
established by Hughes v. Robotham. (^>) 

A difference deserving of attention is, 
that if the estate of A. is derived merely 
out of the estate of B. as an under-lease, 
the term originally in B. or those under 
whom he claims, will not be abridged ; for 
his title is to hold for the residue of the 
original term ; and until that term shall be 

O 

ended by the effluxion of time, or the same 
shall otherwise be determined, the owner 
of the reversion expectant on that term, 
cannot have any right of entry. 

This case depends on its particular cir¬ 
cumstances, or circumstances peculiar to 
itself. Apparently it is the only case of the 
sort, in which, after the merger of one parti¬ 
cular estate in another particular estate, the 
reversion will comprise all the time of both 
estates. This case rests wholly on the 
ground that the reversioner for years, who 
makes an under-lease, is intitled as well to 
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the residue of the whole term as to the re¬ 
sidue of the time not comprised in the 
under-lease, and that the derivative * lease 
made by the termor, has no effect in abridg¬ 
ing the duration of his own term. It 
merely disposes of the right to the imme¬ 
diate possession, or the more immediate 
enjoyment of the land. 

So that if lessee for twenty years, leases 
for ten years, the first lessee still continues 
the owner of the residue of the whole 
term for twenty years ; partly in point of 
seignory, and partly in point of right to the 
possession, when it shall be vacant. He has 
not merely the surplus of the twenty years, 
after deducting ten years from that term ; 
he has the residue of the estate, consisting 

• 7 O 

of a term of twenty years, not in any de¬ 
gree, abridged in duration by the lease he 
has granted ; and the effect in this case is 
no other than if tenant for his own life, or 
for the life of another, makes an under-lease, 
passing a freehold estate, and the second 
lessee surrenders to his own lessor, or grants 
his estate ; the effect of the grant or surren¬ 
der is merely to restore the grantee or sur¬ 
renderee to his former estate, and resolve the 
time of the under-lease in the time of the 
estate of »the person by whom that lease 
was granted. ! It operates merely as a de¬ 
termination of the right of enjoyment, by 


not abridge the estate of the lessor; * it 
merely affected the right of possession, by 
transferring to another person, for a parti¬ 
cular time, that right of enjoyment to 
which he himself was mtitied. These ob¬ 
servations are equally applicable to all cases 
of merger of a derivative estate, in the 

O 

estate of the person by whom that estate 
was granted, when the transaction takes 
place between these persons, as a surrender 
in fact, or as a grant operating by way of 
surrender. But^ the contrary is the ease when 
the two estates are distinct, and independent 
of each other; so that the estate in pos¬ 
session is not merely a part of the estate of 
the reversion, or derived out of the same. 
Therefore if A. seized in fee leases first to B. 
for five hundred years, and afterwards to C. 
for ten years by way of immediate reversion, 
and C. assigns his term to B., the estate of 
B. will be merged in the estate ofC. and 
the estate of C. will end or determine with 
the effluxion of the time, or sooner deter¬ 
mination of the term of ten years. Under 
these circumstances the title of C. as rever¬ 
sioner is to hold only for ten years, and 
the accession of the term of five hundred 
years, will not enlarge the estate of C. 
or give to it any additional time of corl- 
tinuauce. The operation of the law is to 

merge the five hundred years term, to tlie 
intent that this term mav be romnkhplv 
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annihilated, and to bring the term of ten 
years into possession. This term of ten 
years, consequently must cease to exist, 
when the time limited for its duration shall 
have elapsed. The difference to be col¬ 
lected /from the cases which have been 
examined, on the subject of the merger 
of terms for years in each other, is that 
in the former instance, the term in the re¬ 
version does, in point of law, comprize 
all the time for which it was originally 
granted, and not merely the time which is 
not disposed of by the derivative lease, 
while in the other case the reversionary 
term is merely for ten years, and that 
term must cease as soon as the period ol 
its continuance is determined; and the time 
of its duration must have begun to run ; 
before it can be the cause of its merging 
another term. 

In the cited ease of Hughes v. Robotliam , 
notice was taken of this very exception to 
the application of the doctrine of merger. 
It was said by Pophatn by way ot distinc¬ 
tion to the doctrine on which he insisted, 
“ If one be lessee for twenty years, and he 
“ let the land for ten years, and he sur- 
,x renders to him that hath the residue of 
“ the terra, this is good to convey his in- 
“ terest, but not to drown his estate, but he 
“ shall have the twenty years as before/' 

lnflcnr nf flip cpr-nnrl fprm shall 
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have his whole term, is perfectly con¬ 
sistent with the opinion already advan¬ 
ced. It is concluded, however, that the 
term for ten years merges, and that the 
lessor has all the residue of his term, be¬ 
cause, notwithstanding his lease, he con¬ 
tinued, as against his own lessor, to be in- 
titled to the land for the residue of the 
term, and not merely ' for such time as 
would continue unexpired after the term 
granted by his lease ; for though his lease 
gave a right of enjoyment during a parti¬ 
cular period, his term, as to the seignory or 
right of reversionary ownership, continued 
to be co-extensive with the term ; and it is 
very probable that Lord Coke , and on his 
authority, the author of Sheppard's Touch¬ 
stone, was led fo draw the conclusions which 
are cited from these books, of the extension 
of a term of twenty years into a term of 
thirty years, by the union or accession of 
another term of ten years. It is demon¬ 
strable that the union of two actual and 
vested terms, by means of distinct convey-^ 
ances, cannot, under any circumstances, give 
one estate (and this is the material point) 
of an enlarged time of continuance. 

Terms which are vested must be concur¬ 
rent terms, and concurrent terms will expire 
cequis passibus. 

It is therefore clear that when two vested 
terms, one of ten years and another of the 







reversion for twenty years, vest in A. the 
estate of the owner of these terms will de¬ 
termine at the end of twenty years at far¬ 
thest. The more immediate term cannot 
continue beyond the ten years, and the 
more remote term must end with the ex¬ 
piration of the twenty years: and the 
original ten years will expire, at the same 
time, that the lease for twenty years is 
completing the measure of its duration : 
therefore, even admitting that the terms 
remain distinct. Lord Coke's conclusion can¬ 
not be maintained. But apply it to an 
actual term for twenty years, and an addi¬ 
tional or superadded inter esse termini of ten 
years, to commence after the effluxion .of 
the twenty years, or a term of ten years, and 
such superadded interesse termini of twenty 
years, then the termor will have the right 
of enjoyment for the additional years. 

In regard to under-leases and their 
merger, it is observable, that partly as lord 
or reversioner, and partly as beneficial 
owner, the whole term, subject only to the 
under-lease continues in the reversioner. 
The surrender of the under-lease merely 
accelerates the right of possession in the 
first lessee, by substituting the possession in 
the place of the seignory or reversion. 
The merger, too, of a larger term in one of 
shorter duration, may be accounted for, on 

rlfctie .trmirnd fhaf it is merelv a relinrtnish- 
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ment of the tenancy, or rather possession , to 
the person who has the immediate revCr- 
sion or perhaps remainder. ' 5 


That Estates for Years may merge in Estates 

of Freehold or Inheritance . 

* ‘ *. 

Again, an estate for years may merge ill 
any estate of freehold or inheritance : hence 
the axiom that terminus et feodum non pds- 
sunt constare simul in una cadeinque persona . 
Hence also (c) the more general rule, “ that 
“ the lesser estate (d) merges in the greater;” 
And therefore an estate for years may 
merge in an estate for the life of the party, 
or the life of any other person, or in an 
estate-tail, or in an estate in fee ;(e) and 
in those instances in which an estate for 
years merges, all collateral qualities an¬ 
nexed to that estate; ( / ) as to he dispunish¬ 
able for waste, will • be extinguished; and 
the privileges arising from these qualities 
will not belong to the estate in which the 
term for years is absorbed.(g) Though the 
term is for a thousand years, and agreeable 


(c) ltud. ol’ Law and Equity, 11)1. 

(</) 11 ). ' ' 

(e) Perks, im. 

(f) To be introduced in treating of the efleet of Merger 1 . 
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to all calculation from the utmost length 
of human life, will most certainly continue 
beyond the death of any person, yet in legal 

consideration an estate [h) of freehold is of 

« 

greater extent, and of higher estimation, 
than a chattel interest, and the chattel in- 

* v 

terest will merge in the freehold estate. 
Perhaps this doctrine of the law may be 
deduced from the' dependant state of those 
who formerly were the tenants of these 
chattel interests, (?) and from - the power 
which, prior to the statute of 21 Hen. 8. c. 15, 
the freeholder possessed of defeating these 
interests by suffering his own title to be 
questioned, and impeached in a feigned 
action. From the same consideration, it 
seems to follow that a termor for years may 
release, even in cases in which there cannot 
be any merger, and in which, of consequence, 
an actual surrender would%e ineffectual. 

• This opinion is reasonable in itself, and 
perfectly consistent with the nature of our 
system of tenures ; for leases for years ope¬ 
rate by way of contract, and all contracts 
may be released to those on whom they are 
obligatory. But an estate of freehold can¬ 
not merge in an estate for years. This is a 

consequence of that part of the doctrine of 


(A) 3 Lev. 264. 

(i) See Essay on Est. Ch. Freehold, Theobald v. Duffoy, 
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merger, wjiich requires that the, more re¬ 
mote estate shall be as large as,, or, large® 
than the estate to be merged; and hence the 
axiom that frank tenements cannot nlerge 
in a chattel, (j ) It is'almost superfluous 
to cite cases or authorities, to prove thatfair 
estate for years will merge in an estate of 
freehold ; but the following cases illustrate 
the doctrine. A. leased for years to B. and 
afterwards leased for years in reversion ter 
C rf and afterwards devised the same and 
other lands to C.for life, to bring up A*V 
children. C. entered and took the rent 
virtute testamenti: this is a merger of th& 
lease (A:) to C. although he was a trustee of 
the freehold. 

So the estate of tenant for years merged 
when he became seised of the freehold by 
occupancy (/) or mere act of law : and yet 
it might be very injurious to the termor to. 
have the freehold substituted for his term 
of years. 


( j) Lampet’s Case, 10 Rep. 48 b, Jenk. Cent. 

(k) Leon. 129. £ 

(/) Chamberlain and Ewer’s Case, 2Dulitr.l3. Cited CarteriS9. 


That Estates , after Possibility of Issue extinct, 
are, for all the Purposes oj' Merger, Estates 
,for Lif e, and may merge in Estates of that 
or a superior Degree. 


■ It has been said that no merger can be 
where estates differ only in quality , and 
not in quantity. This was ah argument 
advanced in the case of Bowles and Bertie , 
Rolle Rep. 178. The instance given was of 
a tenancy in tail, after possibility of issue 
extinct, and a tenancy for life; but the de¬ 
cided cases afford no ground for this dis¬ 
tinction. As far as the decisions extend, 
they furnish an argument for the converse of 
this proposition, and of course afford a nega¬ 
tive to the proposition, that equal estates 
cannot merge in each other; and therefore 
though in Lewis Bowles’s case it was declared 
that tenant in tail after possibility of issue 
had a greater privilege and pre-eminence, 
in respect of the quality of his estate, than 
tenant for life, he had no greater quantity 
of estate than that tenant. And after enu¬ 
merating these qualities of the estates of 
tenant in. tail, after possibility of issue ex¬ 
tinct, which are not common, to an estate 






< 

for life, the resolution proceeds to distin¬ 
guish the quantity of his estate, independ¬ 
ently of its privileges, from the quality of 
that estate. 

By the execution of the estate men¬ 
tioned in this case, the merger of the 
estate-tail after possibility of issue extinct 
must be understood, (m) For all the pur¬ 
poses of merger an estate-tail after possibi¬ 
lity of issue extinct is classed among estates 
for life, and is susceptible of merger as 
such. 

t 

Lewis Bowles's case admits the doctrine, 
though it is an immediate authority for the 
point, that an estate of freehold, with the 
privilege of committing waste merged by 
its union in an estate-tail, which eventually 
became an estate-tail after possibility of 
issue extinct; and the material point was 
whether, in right of this estate, the widow, 
had the privilege of being exempt from 
punishment for waste committed. («) 

It was agreed in that case that tenant in 
tail after possibility of issue, hath a greater 
pre-eminence and privilege in respect of 
th equality of his estate, than tenant for life, 
but he hath not a greater quantity of estate 
than tenant for life. In respect of the 


(m) Brooke, Surr. pi. 0, Watkins, 115, 

(n\ 1 mwu R mu li.fc’c 111) on 
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quality of his estate, it tastes too much of 
the quality of an estate in tail, out of which 

it is derived. 

* 

But as to the qnaw+ity, he hath but an’ 
estate for life, and therefore, if he maketh 

a feoffment in fee, it is a forfeiture of his 

% 

estate. So if fee or tail general descend or 
remain to tenant in tail after possibility, &c., 
the fee or estate-tail is executed. And by 
the statute of Westminster second, he in the 
reversion shall be received upon his default. 
And an exchange betwixt tenant for life, and 
tenant in tail after possibility is good, for 
their estates are equal. 

So where land was given to W. and A. his 
wife in special tail, remainder to I. N. in tail, 
the remainder to the right heirs of I. N. The 
baron died without issue, and A. the feme 
survived and became tenant in tail after 
possibility of issue extinct, and took ano¬ 
ther husband and had issue, and after I. N. 
died without issue, to whom the feme is heir, 
and she died, the second husband shall be 
tenant by the curtesy; for when the remain¬ 
der in fee came to the feme tenant in tail, 
after possibility of issue, the freehold was ex¬ 
tinct in the ffee, and so A. was seised in fee.(o) 


fol Brn. KstatM. tif- Rrn. Snrrpnrlpr. n. ft. 






That Estates for Life may merge in each 

other, or in larger Estates . 

* 

, < 

One estate for life may merge in anbthe'r ; 
estate for life. Even among estates of this " 
denomination, there is a gradation, [a) Thus' 
the objection that equal estates cannot 
merge is avoided. ( b ) An estate for the life* 
of another person, inorecommonly known by 
the appellation of an estate^wr autre vie, is’as'*- 
to the tenant himself, accounted of less ex¬ 
tent than an estate for his own life.(c) There¬ 
fore an estate for a man’s own life, will not 
merge in an estate which he has for the life 
of another person. But an estate for the life of 
another may mei'ge in an estate which a man 
has for his own life,(d) though both estates 
are created by the same deed. 

When A . has an estate for his own life, and 
a remainder for the life of another person, 
then, whether these estates are derived under 
several limitations to him in the same instru¬ 
ment, or from several limitations in distinct 
instruments, there will not be any merger of 
either of these estates. The estate for his 


(а) Vin Abr. 35(> f Hurd v. Foy, 2 Roll’s Rep. 483. 11 Rep, 

81, Perk. ». 220. Shep. Touch. 341. , 

(б) 11 Hep. 83. 

(c) 1 Inst. 42. a. II Rep. 83. Perk. s. 590. 

(d) 11 Rep. 83. Owen, 38. 






own life will not merge in the estate of 

which he is tenant for the life of another 

person, because the estate for the life of 

that person, is less than the estate for his 

own life ; and the estate for the life of the 

other person, will not merge in the estate 

for his own life, because the estate for his 

own life is the larger estate, and first in 

order of time ; and there cannot ever be 

any merger unless the precedent estate may 

merge in the more remote estate. The 

opinion expressed in the fourth resolution 

of Lewis Bowles's case corresponds with the 

doctrine now advanced. The conclusion 

drawn in that resolution is, if a lease be 

made for life, the remainder to the husband 

« 

and wife in special tail, the husband dieth 
without issue, now is the wife tenant in tail 
after possibility of this remainder ; and if 
the tenant for life surrendereth to her, as he 
may, (for the life, of him in remainder is 
higher than the life of another) now is she 
tenant in tail after possibility in possession. 
This point is further illustrated by the 
case of several limitations by the same 
instrument to the same person, for distinct 
estates, one for the life of a stranger, the 
other -for the life of himself, for in that case 
there may be a merger. 

It has been said that if A. is tenant for 
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the life of that person, and the remainder¬ 
man eonveys to A., that the estate in re¬ 
mainder will be merged in the preceding 
estate. This position confounds all distinc¬ 
tions on the learning on merger. It sup¬ 
poses a merger of the remainder in the par¬ 
ticular estate by which it is preceded and 
by which it is supported. Agreeably to 
this opinion the remainder merges in the 
estate in possession, while the doctrine of 
merger always and uniformly requires that the 
estate in possession should be implicated in and 
absorbed by the estate in reversion or remain¬ 
der. It is true that under the particular 
circumstances of the case which has been 
noticed, natural reason makes no difference 
whether it is one estate or the other which 
is absorbed ; since if the estate in possession 
is the one to have continuance, it is precisely 
the same, in point of effect, as if the lemain- 
der was the prior estate and merged in the 
more remote one; for under one case as 
well as the other, A. would have an estate 


for his life, and for his life only. 

4 / 

By admitting the estate for the life of the 
party himself to be merged in the estate for 
the life of another person, this absurdity 
would arise. The act of merger would 'in 

o 

intendment of law have abridged the interest 
of this person, and given him an estate for 
the life of another person, instead of ah 



estate for his own life, while it is acknow¬ 
ledged and clearly settled that an estate for 
the life of another person is, as to every man , 
of less value, and in legal intendment, of less 
extent, than an estate for his own life. 


The doctrine of merger universally re¬ 
quires that the estate in remainder or rever¬ 
sion shall in a legal acceptation at least be 
sufficiently large to comprise the estate 
which is merged ; and therefore it is agreed 
that an estate for life and a remainder for 


years may continue in the same person un¬ 
affected by the doctrine of merger. 

With theexceptioinvhichhas been noticed 
estates for life, appear to be all of the same 
extent; and therefore it seems perfectly con¬ 
sonant with the rules of law, that an estate 
for the life of one person should merge in 
an estate for the life of another person, even 
when neither of these estates is for the life 


of him who has the- more remote interest, (a) 
viz. the estate in reversion or remainder. 
Thus, in some cases it may happen, that 
there is tenant for his own life, remainder or 
reversion to another person, for the life of 
a stranger, and it should seem on prin¬ 
ciple, that the estate for life in possession 
would, j on its vesting in the owner of the 



(a) Yet see Lewis Bowles's Case, 11 Hep. 77. Jkl resolution. 
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estate for life, in reversion, or remainder 
merge in the estate in reversion or remainder. 
For as to the owner of the estate in rever¬ 
sion, or remainder, that estate, and the estate 
in possession, are both of the same extent. 
As neither of the estates is for his own life, 
each estate is, in point of law, equally valu¬ 
able to him, and of the same extent; com¬ 
prising the same relative 'degree of interest. 
But when the estate in possession is for the 
life of him who is tenant of the estate for 


life in remainder or reversion, and the 
estate in reversion or remainder, is not for 
his own life, then it seems there cannot be 


any merger. This is on the ground that the 
estate in reversion or remainder is not as 


large as the estate in possession; and this 
circumstance, as has been frequently noticed, 
is essentially necessary to the application of 
the doctrine of merger to the several estates. 

O 

The student, however, should be apprized 
that there is a passage ’in Lord Coke,[a) to 
the effect, that if a man leaseth to A. during 
the life of B. remainder to him, during the 
life of C. if he commit waste, an action of 


waste shall lie against him. From the con¬ 
text, the reason may be collected to be, be¬ 
cause he himself committeth the waste, and 


doeth the wrong; and therefore sTiall’not 


■i 

i, 
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excuse himself for his committing of waste 
in respect he himself hath the remainder. 
Lord Coke , therefore, assumed that one 
estate for life did not merge in the other. 


But it does not appear that the point of 
merger occurred to Lord Coke, when he 
stated these propositions. If the several 
estates do continue distinct, this may be 
another difference arising from a remainder 
as distinguished from a reversion. And it is 
felt that the case put by Lord Coke, and the 
third resolution in Lewis Bowles’s ease, favor 
the doctrine that there cannot be any merger 
as between equal estates. 

Whatever may be t lie law on the merger of 
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one. estate for lift, in another ('state for fife, 
when neither of ueseestates is for the life 
of the person who is the owner of I lie estate 
in reversion or remainder (being the more 
remolp interest) yet it is generally, perhaps 
universally allowed, that there will be a 
merger, when the estate in reversion or re¬ 
mainder is held bv the tenant of that estate, 

%' ' 

for his own life.—This point (lows of neces¬ 
sity from the position in Lewis Bowles’s case, 
that if the lease be made for the term of 
another’s life, without impeachment of 
waste, the remainder to himself for his own 
life,' he "is punishable for waste. The reason 


assigned in the report is, that the first estate 
is gone, and drowned. That it was gone 
or drowned, was the consequence of the 
merger. 

This last authority affords two other 
points deserving of notice; first, the prior 
estate was affected and annihilated, by the 
doctrine of merger, notwithstanding that 
estate, and also the remainder, in which the 
other estates did merge, were both limited 
by the same instrument; and notwith¬ 
standing it w r as most clearly the intention of 
the parties, that the same person should have 
the land for the several times of enjoyment 
expressed by the different limitations of the 
respective estates ; secondly, that the qua¬ 
lities annexed to an estate of freehold, as 
well as to an estate for years, which merges, 
will be extinguished on the annihilation of 

O 

that estate by merger. 

This being the construction on several 

estates limited by the sa.me deed, for different 
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lives, it is material to consider the mode pro¬ 
per to be observed in practice, to prevent the 
consequence of merger, when it is the inten¬ 
tion of the parties, that the lands should 
be held and enjoyed for the period of the 
several lives. 

It is agreed, and the case of Ross, Alley- {b) 

is an authority decisive on this pal|t, that 

♦ 

a limitation to a person for the several lives 


of himself, and of another person, gives 
only one estate, with one undivided time of 
continuance, and liot several and distinct 
estates. Therefore tile re cannot be any 
merger of the time for one life, in the time 
for another life. This authority then sug¬ 
gests the form of limitation proper to be 
adopted in those cases in which the intention 
is to give the right of enjoyment for 
several lives. And when the intention is, 
that the privilege of being exempt from 
waste should be annexed to that estate, only 
during the life of one of those persons, the 
clause for exempting the owner from im¬ 
peachment for waste, may be expressed in 
apposite terms, corresponding with that in¬ 
tention. It may, in so many words, declare 
that the exemption from impeachment of 
waste, or, which is the same in 'effect, the 
privilege of committing waste, shall be en-* 
joyed only for one of the lives, or after the 
death of one of the lives, then for another 
life; or from a particular period or event, 
during one or more of the lives; or till a 
particular period or event : thus limiting 
and confining the period, as thq intention 
requires that it should be restrained. 

Of the efficacy of a provision of this sort 
there dctfs not exist any well founded ground 
for dotlM. The mode which has been recom¬ 
mended is applicable to those cases only, 
in wfuch the period of enjoyment for several 
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interval. The observations assume the in- 

9 

tention to be, that there should not be any 
intervening estate. When there is to be an 
intervening estate, with several limitations 
to the same person for several lives, the 
first for the life of a stranger, another for the 
life of himself, there cannot be any merger 
immediately. Eventually one of these estates 
may merge in another, and the annihila¬ 
tion of that estate, would be contrary to 
the intention ; and the extinguishment of 
any part of the intended time of enjoy¬ 
ment may be prevented. 

It may be done effectually by limiting 
the estates to A. for the life of C. remain¬ 
der to B. for life, remainder to A. for 
the several lives of himself and of C. So 
that if B. should die in the life-time of C. 
and of A. then the estate to be limited 
to A. for the life of C. would merge in 
the estate limited to A. for *the lives of 
himself and C. In - 'consequence of the 
merger, the estate for these several lives 
would be accelerated, and A. would have 
the full and complete extent of interest 
intended for him, notwithstanding the 
merger. So against merger, in any event, 
provision may be made, by limiting the 
estate for one of the lives, to a’ trus¬ 
tee. The other mode is equally free from 
objection, and displays more accuracy. 

Fmm the thirH resediitioii in T.punn 


Bowles's case it may be collected, that in 
those instances in which several estates for tin 1 
life of the tenant, meet in him ; as an estate 
for life by express limitation, and an estate- 
tail after possibility of issue extinct; one 
estate cannot merge in the other. In that case 
it was said, <£ because the wife in the case at 
“ bar, had the estate by limitation of the 
“ party, and the estate which she had in the 
tc remainder of the tenant in tail after possi- 
“ bility was not a larger estate in quantity, 
<c it could not drown the estate for life.” 
The court,however,determined that the wife 
was intitled to the benefit of being a tenant 

o 

in tail after possibility of issue extinct; ob¬ 
serving that though the wife cannot clairti 

n o 

the estate of a tenant in tail, after possibi¬ 
lity, yet she may claim the privilege and 
benefit of it; a strange doctrine, and unne¬ 
cessary to the decision after the resolution 
that she held the possession under her estate 
for life, and not under the estate-tail after 
possibility. 

In this place it is to be remembered that 
it is in reference to the tenant for the time 
being, that the term for his own life, and 

c">' 

the life of another person, is always used. 

An estate which in the tenancy of one 
man is aft estate for his own life, will, on 
its coming into the tenancy of another 
person, be an estate pur autre vie. Re- 

k f Ua Qnrl 5111 estate which in the 


tenancy of one man, will be an estate par 
autre vie , will on its coming into the tenancy 
of the person on whose life it is held, be 
an estate for his own life. 

It is possible that a man may have an 
estate for the life of a stranger, and that 
another person may have an estate in 
reversion or remainder, for the life of the 
former tenant ; or the order of their estates 

y A 

may be changed, and i he estate in possession 
may belong to another person, and be held 
forthelifeof the reversioner or remainder¬ 
man. When this happens, and both estates 
meet in one person, it may be questioned 
whether any merger would take place. 

No decision lias occurred on this point. 
The greater probability is that the estate in 
possession will merge. Every requisite 


for merger seems to concur in this case. At 


the time when the doctrine of merger is to 
operate, if it can have any effect at all, the 
two estates are immediately expectant on 
each other, and the estate in reversion or 
remainder is, as to the owner of that estate. 


as large as or larger than the more remote 

O O 


estate is as to the owner or tenant of that 
estate. But this is a nice point ; especially 
when the second estate is a remainder and not 
a reversion. Under these circumstances the 
estates appear in all respects to be equal. 

It has been already noticed, that when 

an estate is ornnted to an individual for 
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several lives by one intire limitation, this 
is an entire interest with one undivided 
time of cont inuance ; he has one estate which 
is of that extent, and not several estates. It 
follows, .and the conclusion has been drawn, 

v 

that there will not be any merger. When 
there is an estate for several lives, and ano¬ 
ther estate merely, for one life, and these 
estates meet in one person, it may be ques¬ 
tioned whether the estate in possession will 
merge. It may be objected that the estate 
for several lives is larger than the estate for 
one life. In this objection there is appa¬ 
rently great weight. No authority has 
occurred, from which the law applicable 
to this point can be stated. It is likely 
that, following the primary grounds of the 
law on merger, the courts would incline to 
the opinion, that the determinations on 
merger are sufficiently strong to bring this 
case within their influence. But the 
point is Surrounded with too many difficul¬ 
ties to admit of any certain conclusion. 
The argument, in favor of merger, is, that 
this is a step towards the acceleration of the 
reversion, and alters the privity of tenure. 

That one estate for life will or will not 
merge in another estate for life, when the 
several oTVners of these estates join in 
conveying the same to one person, by one 
limitation, is deserving of particular atten- 
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succeeding chapter, it should seem, that 
the right would be to hold for the several 
lives, and consequently no merger would 
take place. 

Again, any estate for life will merge in 
any estate-tail : for an estate-tail of any 
denomination is an estate of inheritance 
and larger than any estate of mere .free¬ 
hold ; and by the accession of an estate for 
life to an estate-tail, the estate for life will 
be so completely annihilated, that the fee 
will come into possession, immediately on 
the determination of the estate-tail by the 
death of the tenant in tail without issue, 
though the tenant for life should be still 
living. Thus in scire facias by the heir of 
I. S. to execute a fine, under a remainder 
limited to his ancestor, it appeared that a 
fine was levied to A. for life, the remainder 


to I. in tail, the remainder in fee to I. S. ( b ) 
A. surrendered to I. and I. S. died, ^nd I. died 
without issue. The plaintiff brought his scire 
facias, as the heir of I. S. to execute the 
fine, and the tenant pleaded that after the 
death of I. S., I. entered, whose estate he 


had, and so the fine was executed :—and 
Finch, contrary to Thorpe, held that it was a 
full surrender, and that thereby the, estate 
of A. was merged in the estate-tail, and 
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the estate-tail of I. executed and his wife 
dowable. The case supposes a surrender 
in fact. In this respect the law on surrender 
and on merger stand precisely on the same 
footing ; ’for it appears to be an undeniable 
position, that when once an estate is merged , 
it cannot be revived in favor of the person, 
from, whom the estate passes absolutely into 
the tenancy of the person by whose estate 
it is merged. 

In another case tenant in dower (c) leased 
her estate to him in remainder rendering; 

O 

rent . 

And it was adjudged to be a good surren-* 
der, and that if the heir in reversion was 
within ace he should be in ward, and should 
have his age, and in a writ of entry should 
be supposed in by his ancestor, and not by 
the feme, and vet the tenant in dower was 
still alive. 

It may be observed that if the lease had 

J §> •' 

been for the life of tlie reversioner, (d) then 
the lease would have left a reversion in the 
tenant in* dower, and this reversion would 
have been a mesne estate sufficient to pre¬ 
vent a mercer of the estate of the tenant in 

O 

dower. 

So in another action of scire facias (e) 


(c) Brooke Surr, pi. 10. 

(d) Brooke Surr. pi. 17. 1 Inst. 42, a. 


upon a fine, it appeared by the arguments 
that where a fine is levied to husband and 
wife in tail, the remainder to N. in fee, and 
the husband dies without issue, the feme, 
being now tenant in tail after possibility of 
issue extinct, leases her estate [read for the 
period of her life] to N. who had issue and 
dies, the issue shall not maintain scire facias, 
to execute the fine, because the lease to N. 
the ancestor, was a surrender. 

From the same deduction it follows that 
any estate for life ( f) will merge in the fee. 

Asa summary of some of the distinctions, 
'these points maybe noticed. 

A. and B. are successive tenants for their 
respective lives, A. in possession, B. in rever¬ 
sion. 

1. If A. grants to B. the estate of A. 

O 

merges. 

2. If B. grants to A. there is no merger. 

3. If A. and B. jointly and by one 
instrument, grant to a third person* there is, 
it should scent, no merger. 


(/) 1 Inst. 299, I). 

(?) Wiscot’s Case, 3 Rep. 15, Yin. Abr. Merger. 






Of the Merger of Ett ate s-t ail. 

Generally speaking, it is a rule that an 
estate-tail, (gj while in the tenancy of the 
tenant in tail, and descendible to the issue 
inheritable under the intail, as the issue in 
tail, will not merge. 

Again, estates-tail when changed into 
determinable fees, Or in to estates-tail,^) after 
possibility of issue extinct, may merge . That 
estates-tail after possibility of issue extinct 
may merge is already proved. 

And in Hussey's case^ cited 1 Rep. 49* b. 

the Duke of Suffolk was seized of the 

advowson of Welbourne in the county of 

Lincoln in tail, with the reversion to the 

« 

king ; and the duke granted the advowson 
to the king, his heirs and successors ; and 
afterwards the statute of 24 Hen. 8. c. 21. 
was passed. By that statute, the estate-tail 
was barred ; and the king granted the 
advowson to another in fee generally ; and 
it was held that the grant was good, for the 
king had only one fee conjoined, and con¬ 
solidated in him and not two distinct fees ; 
and in the commentary on this case, which is 
in Hob. p. 323. it is said that two fee-sim- 
ples, that many stand in several persons 
distinct,^when they meet in one person 
cannot do so, *but the greater and absolute 
fee doth swallow up the base and limited fee 
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So in the Queen v. Austin ( i ) the lands of 
a person attainted of treason, and seized of 
an estate-tail, with the reversion to the 
queen were vested in the queen by act of 
parliament; and it was held that the entail 
was utterly extinct and determined; and 
the queen was seised of her old fee-simple 
executed, and could not be adjudged in of 
a fee-simple determinable on the tail; for 
then there would be two fee-simples in the 
queen, which would be absurd. On the 
ground of the merger and consequent extin¬ 
guishment of the estate-tail, or rather that 
the queen was seised by way of reverter, it 
was held that a lease derived out of the 
estate-tail was avoided. This conclusion, 
however, as far as respects the lease, is not 
consistent with* the law of merger, and it 
is denied in Needham and Poole’s case, Yel. 
149. Dyer, note to 115 a. 

So in Symons and Cudmore. (k) A person 
who was tenant in tail with the immediate 
reversion in fee to himself, levied a fine 
w ith proclamations, and it was held that the 
right of possession under the reversion, was 
accelerated by the merger of the time of the 
estate-tail: and it was observed, if it should 
be otherwise, there should be two fee-sim- 


\i) Dyer 115, a 
[k] 4 Mod. 1. 


pies in one and the same person , a qualified 
fee, determinable on the death of tenant in 
tail dying without issue, and an absolute 
fee out of the reversioner, which could not 
be; and agreeable to Salkeld’s Rep. the 
court proceeded on the ground that two 
fees immediately expectant upon one ano¬ 
ther could not subsist in the same person, 
and that the statute of Westminster, 
having made estates-tail a kind of particu¬ 
lar estate, (/) they are (when the protection 
of the statute is gone by a fine,) like all other 
particular estates, subject to a merger and 
extinguishment when united with the abso¬ 
lute fee. 

So in Shelburne and Biddulph , tenant,in 
tail (w) with the remainder in fee by descent, 
(see also in Kinaston v. Clerk,){n) levied a fine, 
and it was held that the time of the estates- 
tail was merged, in the remainder in fee. 
The consequence was, that the possession de¬ 
pending on the title to the remainder in fee, 
became chargeable with the leases and co- 
venants for renewal of the ancestor of the 
remainder-man. 

In all these cases, by suffering a common 
recovery, the tenant in tail might have en¬ 
larged his estate-tail into a fee-simple ; the 


(/) See also Kinaston v. Clerk, 2Atk.204, 
(m) 4 Bro. P. Case, 594. 


recovery would have barred the remainder 
or reversion in fee ; and the title under the 
estate-tail would have continued discharged 

O 

from the incumbrances affecting the rever¬ 
sion, or remainder in fee. „ In cases of this 
description considerable caution is requisite- 
in considering whether a line should be. 
levied or a recovery suffered. , , 

As a general rule it is best to say that ; 
in all cases of this sort, a recovery is in- 
titled to a decided preference. As soon 
as the fine has been levied, the error, if any 
can be committed, seems to be complete. 
A recovery afterwards suffered, unless it be 
part of the same assurance, by reason of one 
entire agreement, cannot separate the owner¬ 
ship under the estate-tail, from the owner¬ 
ship under the reversion, or remainder in fee. 
At the same time it is admitted that when 
the fine and recovery are parts of the same 
assurance, the estate-tail will by means of 
t hearecovery be enlarged into a fee-simple. 

When a tenant in tail who has also the 
immediate reversion or remainder in fee- 
simple by descent , levies a fine and sells 
the lands, it is frequently advised on the 
part of a purchaser, to require a recovery 
at the seller’s expence. 

One good effect certainly may arise from 
the recovery. If in truth there be "any 
intermediate estate between the estate-tail 
and the reversion or remainder in fee, the 
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recovery will operate, and will bar the re¬ 
mainder or reversion in fee, and conse¬ 
quently all estates and interests derived 
out of the same. With this view the reco¬ 
very is a measure of precaution, and in all 
instances in which there is any reason to 
expect a claim of title, under the reversion 
or remainder, or any doubt exists whether 
the remainder or Veversion belonged to the 
person, who claimed it, or there is any 
difficulty in ascertaining the construction 
of any deed or will on which the title to 
the reversion or remainder depends ; in all 
these and the like instances, no doubt can 
be entertained of the security arising from 
or as a consequence the preference due to a 
recovery. Under such circumstances a pur¬ 
chaser should by all means take a common 
recovery as part of the assurance of his 
title. But he has no right to a recovery 
at the expence of the seller, when there is 
apparently , a good title under the tine. # 

A mere suspicion of dormant titles de¬ 
pending on, or affecting the remainder or 
reversion in fee, will not intitle the pur¬ 
chaser to compel the vendor to defray the 
expence of a common recovery, or to make 
the want of a recovery, unless it be in the 
pow er o f the vendor to procure or to suffer 
it, aiTobjection to the completion of the 
purchase. Tne recovery is a measure of 
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cessity ; and if a purchaser requires it to 
increase his security, he ought to be at 
the expence of the assurance. 

Even although the issue in tail are not 
barred, the time of the estate-tail will 
merge, or rather be suspended, subject never¬ 
theless, to the right of the issue. At least 
this inference may be drawn from Bacon’s 
A hr. Ch. Discontinuance. ' It is there said, 
if tenant in tail enfeoff the donor, this is 
not any discontinuance, because the donor 
hath the immediate estate, and it operates 
as a sur render; and passes no more than 
it may lawfully pass. Litf. § 335. a. 1 Co. 
140. are cited ; and the case is elucidated 
by .the distinction, that if tenant in tail, 
remainder in tail, and the tenant in tail, 
enfeoff him in reversion in fee, this is a 
discontinuance. 1 Co. 140. Co. JLitt. 335. 
because there is a mesne estate. Kelw. 421. 
And also that if the donee enfeoff the donor 
and a stranger, this is a discontinuance of 
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the whole land. Co. Lift. 335. a. that is 
conditionally if the stranger survived, Dy. 
12. pi. 53. Cro. Car. 40ti. 

Besides, it seems perfectly consistent with 
the principles of law, that an estate-tail 
converted into a base fee, as against all 

o 

persons except the heirs in tail, should, as 
against all persons, except these heirs, admit 
of merger, in the ultimate remainder or re- 




XJL'V ITiLillULiU. 


parties, and be voidable by the lieirs in 
tail, when and if they should establish their 
title as such heirs. Let it be remember¬ 
ed, however, that estates-tail have another 
peculiarity ; for a tenant in tail having 
the immediate freehold, as such, may make 
a discontinuance ; so t hat, if he convey by 
fine, or feoffment, to the prejudice of persons 
in remainder or reversion, he conveys or 
gives a fee-simple, depending on a new 
title, and the former owner lias merely a 
right of action : and though he should 
obtain this new fee-simple, there would 
not be any merger, because there are not 
two estates. There is one estate, and the 
entire fee-simple ; and a right to the re¬ 
mainder or reversion in fee. Also the same 
person may have several* estates-tail, in 
the same lands, at the same time; for 
example, an estate to him, and the heirs 
male of his body, or any other special 
intail, with a remainder or reversion in tail, 
and yet both estates may remain separate 
and distinct. 

Thus the larger estate-tail will not absorb 
or merge the smaller estate-tail. Could 
merger operate, the line of succession under 
the estate in tail male would be altered, 
and this the law will not admit. 

«. _ m 

A man may also have an estate in tail 
general, and the reversion may be granted 
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is an inferior estate) («) for the grant of the 
reversion will give him a benefit. It will 
pass the services during the estate in tail 
male ; and thus there may be two distinct 
estates in the same person, giving the land 
in one line of succession, and the services 
in a different line of succession. So that 
the services will be suspended, when the 
same person is tenant in tail, under each of 
the gifts, and be revived when the heir in 
general in tail, and the heir under the gift 
in tail male are different persons. 

But when one person has an estate-tail, 

and another person has the remainder in 

fee, and the remainder-man makes a gift 

in tail out of the remainder, and the second 
» 

gift in tail does not embrace a larger class 
of heirs than *the original intail, the gift 
will be nugatory, and for that reason in¬ 
operative and void ; though the gift would 
have been good, if made by a person who 
had a reversion, as distinguished from a 
remainder, or had been made even by a 
person who had a remainder for an estate 
in general tail, or in tail female or the like, 
when the former gift was in tail male, or in 
any special form which did not embrace all 
the heirs, designated to'take under the 
second gift. 




Thus in Badger v. Lloyd {a) “ upon a 
“ Special verdict the case was thug. John 
“ Lloyd, senior, seised of the lands in 
“ question in conveyed them by lease 
<£ and release to the use of himself for 
“ ninety-nine years, if he should so long 
“ live, remainder to John his son for ninety- 
“ nine years, if he should so long live, re- 
££ mainder to Elizabeth , wife of John the son 
• ££ for her life, remainder to trustees and 
<£ their heirs during the lives of the two 
££ Johns , for preserving the contingent re- 
££ mainders, remainder to the first, &c. 
<£ sons of John the younger in tail male, 
“ remainder to John the elder in tail male, 
“ remainder to John the elder in fee. John 
‘ £ the elder had issue, John the younger, 
‘. £ Thomas, Paul, and Peter. John the elder 
£ ‘ made his will, and reciting the settle- 
“ merit aforesaid, devised the said lands 
£ \in question after the death of John 
l£ the younger without issue male to 
££ Thomas, and after the death of Thomas 
<£ without issue male, to Paul; and if 
<£ Paul should die without issue male, and 
<£ none of his brothers living, then to Peter 
(t and his heirs for ever. And in the will, 

<e there are these words, viz. £ Lastly, my 
ic will and meaning is, that all my estates 

m » -•'T *" 

££ in lands whatsoever, shall cc.ne and de- 
• f scend unto my name and posterity, as is 


0 


VW ra&KliUK. 


24V 


<<r before specified, and not to strangers; 
<c and whichsoever of my sons shall survive 
“ and live longer than all the rest of his 
“ brothers, then he to possess and enjoy 
“ all my estates to him and his heirs for 
<c ever; yet, if it shall so happen (as I trust 
“ in God it will not) that none of my sons 
<f shall have issue male, but daughters, 
“ then I will that their daughters shall inhe- 
rit my estate among them/ John the 
“ elder died. John the younger suffered 
<<r a common recovery to the use of him- 
“ self for life, remainder to his wife for life, 
£e remainder to the heirs male of their two 
c< bodies, remainder to the use of the will 
f£ , .of John the elder, &c.” The judgment 
applicable to this point is in these terms : 

<e Objection.’ That the estate-tail in John 
“ the elder, will destroy this devise. As 
“ if A. was tenant for life, remainder to 
“ B. his son in tail male, remainder to A. 
“ and the heirs male of his body, remainder 
“ to A. in fee, A. has issue another son C. 
“ and devises his remainder, after the death 
of B. without issue to C. his second son 
" in tail male. It was objected, that this 
“ devise could never take effect, and there- 
“ fore, that it was ill, because the estate- 
“ tail in the father will descend in the 
“ same order, and interpose between the 
estate devised by the will, and the devi- 
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“ by descent, which will exclude the new 
“ estates limited by the will; and the devise 
“ of a remainder, which can never take 
“ effect in possession, is void. So here 
“ because the tail devised by the will, can- 
“ not "by any possibility take effect in any 
“ of the sons, because they ought to take 
“ by the old intail as heirs male to John 
“ the father, and* the devise gives no more 
“ nor otherwise than they take by the intail, 
“ and therefore it is void. The which is 
“ apparent, by the comparison of the de- 
“ scents ; for the estate-tail devised by the 
“ will, expires cvquispassibus with the estate- 
“ tail in John the elder; and therefore, if 
£<r the fee in John the elder, out of which 
“ this devise takes effect, was a remainder, 

“ it would be void. But here, in this case, 

“ it is a reversion; and though such^ a be- 
“ quest of a remainder would be ill, yet it 
will be good of a reversion, though it 
“ could never, by , any possibility, take 
“ effect in possession. And this is the ex- 
“ press difference in Cholmley's case, 2 Co. 

“ 51. a. And the reason is, because tenant 
“ in tail holds of him in the reversion, and 
“ he of the chief lord. If a man makes a 
“ feoffment in fee to the use of himself 
“ for life, remainder to his first son, &c. 

“ in tail, remainder to himself, and the heirs 
“ male of his body, remainder to himself, 
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“ and though the tail devised out of it, 
can never take effect in possession, yet it 
ff is a good devise of such estate in rever- 

O 

“ sion; for John the brother will hold of 
“ Thomas , and Thomas of the chief lord, and 
“ the lord shall avow upon Thomas modo et 
“forma preedict a; so that it creates a 
seignory and tenancy, though it can never 
“ take effect in possession, and this is a 
<e sound diversity. But then, supposing 
f ‘ that this fee in John the father had been 
“ a remainder, and so the devises in the will 
“ void, yet the lessor of the plaintiff will 
“ have a good title; for the words of the 
“ will sufficiently explain the intent of the 
‘i testator, and the limitation will be good.” 

Let it also be called to mind, that when 
several estates-tail, and the remainder 
or reversion in fee, become united in the 
same person, and the estates-tail are con¬ 
verted into base fees, or are deprived of 
their quality of descending to the heirs in 
tail, the times or ownership underthe estates - 
tail, will (with the exceptions noticed under 
a subsequent division, when several owners 
of distinct estates join in one and the same 
conveyance) merge in the remainder or re¬ 
version in fee. * 

When a person having several estates- 
tail, and the remainder or reversion in fee 
by descent, levies a fine instead of suffering 
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that he should in the first place join in a 
demise creating a term of one thousand 
years or some other term, in trust for the 
purchaser or mortgagee. Such term would 
be a protection from a merger, if any, as 
the term would be derived out of the seve¬ 
ral estates, and would continue in right of 
each estate, notwithstanding its merger. 

A question to be examined is, whether 
one of two estates-tail may merge in another 
estate-tail, when the line of succession 
under each intail, is precisely the same, 
and the reversionary estate is co-exten- 
sive with the preceding estate. Unless 
these circumstances concur, there is every 
reason to conclude that the estate-tail would 
not merge. It should seem that it would 
not merge under any circumstances, for it 
may be to the prejudice of the issue in tail, 
especially when the title to one estate-tail is 
not as good as the title to the other estate- 
tail. The case of Crocker v. Kelsey{a) in 
Bridgman , is material only to shew that an 
estate-tail may continue, notwithstanding 
it is determined as to the issue, so as to lose 
those qualities which confer a title on the 
issue as heir in tail. 

Whether one estate-tail may or may not 
merge in another, depends in some degree on 
the authority of Beaumond's case, otherwise 


(•Jr) Cro. J. 088. Biitlg. 20. See also Sir G. Brown’s ease. 


Baker v. WiUis.[&) In that case, husbahd 
and wife were tenants in special tail, by in- 
tireties, with remainder to the husband. 
The husband alone levied a fine with pro¬ 
clamations, and conveyed to the Earl of 
Huntingdon , in fee. The husband died, leav¬ 
ing issue. The wife entered; and the Earl of 
Huntingdon , reciting that the said Elizabeth 
held the tenements in tail , remainder expec¬ 
tant to the right heirs of the earl, ratified, 
assured and confirmed to the said Elizabeth 
all her estate, right, title, and interest in 
the said tenements, habendum to the said 
Elizabeth , and the heirs of the body of her 
and the said J. Beaumond engendered. 

. It was agreed that the fine of the father 
was a complete bar to the right of the issue 
of the husband and wife under the original 
intail, and that the wife still continued 
absolute and complete tenant in tail. Heriee 
arose the question, whether under the con¬ 
firmation she had an.estate-tail descendible 
to her issue in-tail. And by Coke,{b) “Judg* 
“ inen't ought to be given for the plaintiff. 
“ First, I agreed that the fine with procla- 
“ mations was an absolute bar and discharge 
“ of the estate-tail against John Beaumond, 
“ and the heirs of his body, by the express 
“ words of the statute of 32 Hen. 8. and it 




(a) 9 Rep. 138. Cro. Car. 470. 



“ is quasi extinct against him by the fine. Vid. 
44 Co. lib. 3. fol. 51. Sir George Brown’s 
44 case, and 5 H. 7* 30. Secondly—I agreed, 
44 that when Elizabeth entered within the 
44 five years after the death of John Beau - 
44 mond who levied the fine, she is abso- 
44 lute tenant in-tail ; for the fine quoad the 
44 said Elizabeth is absolutely avoided, and 
44 she is in, as in her former estate, which 
44 is an absolute estate-tail,and no tail after 
44 possibility of issue extinct; and if she be 
44 to sue any real action, she is to name 
44 herself tenant in-tail, Vid. Dy. 331. and 
44 351. Thirdly, that, notwithstanding the 
44 estate-tail is barred by the fine, yet this 
44 confirmation, being by indenture, hath 
44 revived the estate-tail ; for although he 
44 in reversion by reason of the fine may 
44 enter, and have the land, and the issue 
44 after the death of the wife is barred, to 
“ claim it; yet by this confirmation he in 
44 reversion hath excluded himself against 
44 his confirmation, to claim it; for he may 
44 exclude himself of his estate; and as he 
“ may avoid, so he may confirm, Vid. Coke 
lib. 1. Anne Mayo’s case, 11 II. 7- 28. 
44 N. B. 98, a.; where tenant in ancient de- 
44 mesne levies a fine, &c. and although at 
44 the time of the confirmation he had no- 
44 thing to confirm, and his words of con- 
44 firmation will not add to the estate of the 
44 wife who had an estate-tail; yet by the 
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“ new estate-tail extracted out of the re- 
“ version, and settled in Elizabeth, so as 
“ that confirmation is quasi perjiciens et 
£C crescens ; and as the case in Littleton , 
feme tenant for life, takes a husband, a 
“ confirmation to the husband and wife, 
cc habendum the land to them, increaseth 
<£ the estate to the husband, Coke, lib. 9- 
“ 139. k. And whereas it was held that 
<f she had as great an estate before, as she 
<c had by the confirmation, and therefore 
“ the confirmation was void ; I held that 
£c although she had an estate-tail, yet she 
“ takes by the confirmation ; for a deed 
<f shall never be void, when by any intend- 
“ meat it may be allowed to lie good, and 
£ ‘ to have any operation ; and she takes it 
“ for the benefit of the heirs of her and her 
“ husband’s body ; and although the heir be 
“ barred by the fine, yet he is restored to 
‘ £ the estate-tail by the confirmation ; for as 
“ the fine was an estoppel to the heir to 
“ claim against the fine; so the indenture 
“ of continuation is an estoppel to him in 
“ reversion, to say, that he shall not hold 
“ it in tail, and there it is an estoppel 
“ against an estoppel, which sets the matter 
4f at large, as it is Coke Lit. 352. b. 12 H. 
“ 7■ 4. And although it was said by my 
“ brother Berkeley, that the Earl of Hun- 
‘ c tingdon hath but a possibility to have it 

k W O ff/ »i« I hj-k yl i \ i-> 4- 1 i /\ f- /v 1 / < v /< /> .i / /i ■'kiwi 1 • I 4" L 


“ hath it but as an occupant, to have and 
“ enjoy it during the time that John Beau- 
“ mond had issue of the said Elizabeth , I 
“ utterly denied, that he hath but a possi- 
“ bility; for he hath it as in right of his 
“ reversion, if his confirmation had not 
<f barred him, and that appears by Austin's 
<e case in Plowden’s Commentaries, and in 
“ 38 and 39 Eftz. Ilusse^s case, where an 
“ estate is barred, or discharged, or dis- 
“ tinct, as Sir George Brown's case, Coke, 
“ lib. 3. fo. 50. terms it, where lie in rever- 
“ sion shall have it, as in point of reversion, 
and if he hath but a possibility, yet that 
“ may be well transferred by confirmation 
“ or release, to him who hath tlie possession 
“ of the land, as it is resolved, Coke lib. 4. 
tf fob 64. Fulwood's case, anVllib. 10. fol.48. 
“ a. Lampet's case ; and as it is holden Coke 
“ lib. 1 . Corbett's case, that there is no con- 
i( dition, proviso, or any other title, but 
“ may by apt words be determined, the one 
way or the other; so here every party 
“ agreeing the estate-tail shall be revived, 
“ or at leastwise newly created, and the law 
“ shall adjudge it according to their inte- 
“ rest:(a) and therefore I was of opinion, 
“ that judgment should be given for the 
“ plaintiff. But Jones and Brampton , Chief 
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“ Justice, deferred their argu*n$hfs 
££ hearing ■that the.parties about agree- 
“ ment; and afterwards, by our meam*ihey 
££ compounded, and Sir John Reaurmnd 
££ agreed to pay five thousand pounds, 1 
££ the others agreed to assure the estate^rf' 
££ or otherwise, &c. Et sic inat#ri& ptce* 
(i dicta sopitafpit, and no judgment given* 

( ££ But Jones told me that he was clear of 
££ opinion that the plaintiff had good title, 
£< and that the confirmation was good, and 
££ created a good estate in Elizabeth descent 
<£ dible to her heirs.” 

To the point now under consideration it 
is difficult to draw any conclusion. It seems, 
however, that the wife had the same estate 
and decree of interest after as before the 

u 

confirmation. The only effect of the con¬ 
firmation, if it had any effect, was, to re¬ 
vive the descendible quality of the estate- 
tail in favor of the heirs in tail. In case the 
confirming party had had a reversion, the nit 
would be quite consistent that the confirma¬ 
tion should, by way of enlargement, have 
given a new estate-tail, which modified the 
fee as derived from the original intail ; thus 
leaving the title to depend on the old intail 
as changed ipto a base fee, which in its 
turn, became descendible to the heirs in 
tail. 


On the Mergemof' determinable and qualified 

Fees. 

r 


: Determinable tees, qualified fees, an$l 
conditional fees, will merge in the fee-sim¬ 
ple, or in any fee of the same or larger 
extent; in short, in any fee, not being a 
fee-tail. Whether it will merge in a fee-tail, 
cannot be collected from any authority ; 
since on this point, unless the case of 
Beaumond , or Baker and Willis , cited in 
the last division be an authority, the books 
are silent. 


At first view, it may appear that there 
cannot be any fee after a fee. Certainly it 
is an axiom of law, that one fee cannot 
depend on another fee by the glrant of the 
party. But it must be remembered that 
on the construction of the statute de donis, 


there may at the same time, be several 
estates-tail, and a remainder or reversion 


in-fee by the grant of the party; and that 
a fine with proclamations will dock the 
intail, and take away the privilege of the 
issue under this statute ; and when the issue 


are barred, the estate which originally was 
an intail will become a base or determina¬ 


ble fee. So also a grant by a tenant in tail of 
all his estate, passes a determinable fee sub¬ 
ject to be avoided by his issue. By these 
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fee, («) and also an estate-tail, or several 

determinable fees, in the same land, at the 

■$_ " 

same time. 

These observations shew that the ques¬ 
tion may arise and when it arises; there 
are strong grounds to contend that the base 
or determinable fee, which is the first in order 
of time, will merge in the immediate rever¬ 
sion or remainder, when the same is held 
for an estate, either in fee or in fee-tail. 
To raise the question, it must of necessity 
be admitted, that the base or determinable 
fee, depends in point of title on an estate- 
tail, and also, that there is a remainder or 
reversion in fee or in tail, as large as that 
base or determinable fee, to which the 
question of merger is to be applied; and 
under these circumstances, the argument is 
in favour of a merger. 

‘ And in Goodtitle on the demise of Far¬ 
mer v. Sear/e et Ux.{b) the fee was devised 
to the heir at law, subject to an^executory 
devise, and the interest under that execu¬ 
tory devise descended to the heir of the tes¬ 
tator before his own estate determined ; and 
in that case, as more fully stated in a manu¬ 
script report, Mr. J. Bathurst said it was 
certain that where two fees met, the one 
swallowed up the other. But Justice 


(а) Machel v. Clarke, 2 Lord Ray id. 778. 

(б) 2 Wilts. 29. 


Clive had expressed himself in terms which 
shew that he was of a different opinion: he 
said he thought there was no merger; that 
the qualified fee, and absolute fee were dis¬ 
tinct. And C. J. ft'tiles, in delivering his 
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opinion on that case, declared he could not 
see there was any merger at all; but he 
added, if there was a merger, that would 
not help the pl'aintiff, because the lesser 
estate must merge in the greater, one fee 
in another ; and in that case George , the 
deviee, had nothing but what came from, and 
must descend on the part of the grand¬ 
mother. On this case it is observable that 
the heir had not two estates; he had one estate; 
and beyond that, at the utmost, only a pos¬ 
sibility by descent. It seems clear that by 
the devise he took an estate in fee. It is 
therefore impossible he could take the fee, 
as a vested estate by descent. Even in a 
will, two subsisting estates in fee, neithei 
being an estate-tail, cannot be created by 
express limitation: one must be an alterna¬ 
tive or substitute for the other. Of course 
one must be an executory interest ; and 
when the fee which is devised gives a vested 
interest, though it be subject to be defeated, 
no fee can descend : at the utmost nothing- 
more than the right to the fee, on a parti¬ 
cular event can descend. However the pos¬ 
sibility did descend from the grandmother 

to the heir arid the heirs of the errand mo- 


tlier were held intitled by descent in the 
events which had happened. (a) It has been 
doubted whether the heir takes by purchase 
or descent, when the fee is devised to him, 
subject to an executory devise. As the quality 
of his estate is altered; as he takes a fee with 
a qualification, instead of a fee absolutely, 
the better opinion is, that he takes under 
the will, so that his estate will be descendi¬ 
ble from him as the first purchaser. 

Scott v. Scott{b) is an authority for this 
conclusion. On this point a more copious 
discussion will be found in considering to 
what extent a descent may be affected by 
merger. 

And it may be assumed as a general rule 
that as often as an estate of inferior degree, 
will merge in t*he estate next, in order of 
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precedence, it will merge in any other estate, 
which would cause the merger of that estate 
itself; and so on progressively. Thus, an 
estate for years, or any other estate, not 
privileged from merger, will merge in an 
estate of fee-simple ; because an estate for 
years will merge in an estate for life, and 
an estate for life will merge in an estate in 
fee. Hence the conclusion drawn by Vincr 
from iriscott’s case, that where the inheri¬ 
tance comes to the particular estate, whe- 


(a) See also Vincent v # White, infra. 
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therit is by the act of God, the law, or the 
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party, the particular estate is drowned. In 
its general tendency, and with a view to 
several estates held in the same right, this is 
true of the doctrine of merger; but it must 
be understood with the qualifications stated 
in subsequent parts of this essay. (a) 

The effect of merger is to annihilate 

% O 

the preceding particular estate in the rever- 
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sion or remainder, and as far as relates to 
the right of possession, to bring the 
more remote estate into the place of the 
preceding estate. This rule, it is appre¬ 
hended, called forth Mr. Justice Bathurst's 
observation in Goodright v. Scarle,{I> ) that 
there could be no merger of the grand-mo¬ 
ther’s estate, which was the largest. 

For the same reason an estate for life can¬ 
not merge in an estate for years, or an estate 
for the life of a person himself merge in a 
more remote estate,(c) which he has for the 

s 

life of another person, or even for the lives 
of several persons; and an estate in fee or 
in tail, cannot merge in an estate for life ; 
or an estate in fee-simple merge in any estate 
whatever; with the exception that the 
trust of an estate in fee-simple, may merge, 
or rather be extinguished in the legal owner- 


(o) Vin. Merg. J. (1.) 

(b) 2 WiU. 29. 
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ship of that estate, as will be shewn jn a 
subsequent page. Now, by a fee-simple 
must be understood an interest, which will 
continue for ever; an interest not restrained 
to any heirs in particular, or subject to any 
condition or. collateral determination, by 
which it may be qualified, abridged, or 
defeated. (a) The difference between a fee- 
simple, and ail other fees, us, that the for¬ 
mer will continue for ever: so that that, 
w^jicli as to fee-simples is certain, is, as to 
every other fee, only probable and contin¬ 
gent. In short, a fee-simple is the most 
ample of all estates. All interests in real 
property are derived out of this estate, 
ancj ultimately, by merger, surrender, or 
effluxion of time, resolve themselves into it. 
The consequence is, that any estate, un-r 

to 

less privileged ; as an estate-tail, and even 
that estate, when the right of the jssue un¬ 
der the intail ceases, or is defeated, or even 
suspended ; may merge in the fee-simple, ( b ) 
That a fee cannot be mounted on a fee, 
by way of remainder, gave origin to the 
learning of executory devises and shifting 
uses, and, as flowing from this learning, to 
the rule against perpetuities. 

Though a fee after a fee by way of re¬ 
mainder is void ; yet one fee may be substi-u 


(a.) See Ess. on Estates in fee. 






tutcd in the place of anotherfee, in case such 
first fee should fail of effect, and never vest. 

So under the learning of executory de¬ 
vises and springing uses, one fee may be 
defeated, avoided and determined by ano¬ 
ther gift limited to take effect within a rea¬ 
sonable time prescribed by the rule against 
perpetuities. 

That rule has,' as to the limited period, 
experienced several changes. 

At last the period is fixed to a life or 
lives in being, twenty-one years and the 
time of gestation—either at the com- 
mencement or the determination ; or at 
the commencement and also at the determi¬ 
nation of the period. 

With respect, however, to limitations 
which are to abridge or defeat an estate- 
tail, the limitation over by way of shifting 
use or executory devise cannot, as to the 
estate-tail, be too remote ; for the limita¬ 
tion by shifting use or executory devise is 
collateral to the estate-tail, and may be 
barred by the tenant in tail when he ob¬ 
tains the immediate freehold or the con¬ 
currence of the owner of the immediate 
freehold ; and therefore a case so circum¬ 
stanced as it is not within the danger, so it is 
not within the influence of the rule against 
perpetuities, (e) 
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Of Powers and the Fee in the same Person. 

At the common law no powers except 
authofities given by wills of Jancls which 
were devisable by custom could be creat¬ 
ed. These authorities were rather in 
the nature of powers, than powers. It is 
sometimes.said that the same person can¬ 
not have a power and also an estate, but 
the power will merge in the estate. This 
proposition is too general, and it is import¬ 
ant that this subject, though not strictly 
belonging to the law of merger, should be 
examined. 

The case of Goodill v. Brigham[a ) is sup¬ 
posed to have been decided on this ground. 
In that case a gift to a wife in fee by a will, 
with a power.to dispose of the estate with¬ 
out the controul of her husband, was void as 
to the power, as being inconsistent with the 
fee given to her in the first instance ; and 
it was observed by Chief Justice Eyre, 

1st, That “ it was admitted in argument 
“ that this was a devise in fee-simple with 
“ a power superadded. I did not compre- 
t£ hend how that could be. My brother 
cc Lc Blanc has argued the case very lumi- 
“ nously, and satisfactorily, and so as to 
‘‘ convince me that a power is inconsistent 







44 witk^uch an estate. If we trace back the 
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f< nature of uses, it will be clear that this 
“ cannot be considered as a power. Powers 
* e are the modifications cf the uses of that 
“ estate, which a man has to dispose of; 
“ and great latitude is allowed in making 
" those modifications. If a man employ 
“ the proper means, he may create all 
“ kinds of powers‘that are consistent with, 
“ and within the extent of, his fee-simple ; 
tc and until his fee-simple is exhausted, I 
“ know of no power, no distribution, pro- 
<f vided it do not violate the rules of law, 
“ which could not be supported : as far as 
“ that goes the doctrine of powers is very 
“ intelligible. The power which any one 
“ creates must be exercised over his own 
“ estate; but when it has been exercised over 
“ that estate to the extent of that estate, 
“ that is, when he has given away the 
ei whole fee-simple, and the whole use of 
“ the fee-simple too, it seems to me that 
“ he is functus officio. What remains for 
“ him to do ‘i All which he does beyond 
“ that, goes to say in what manner the fee- 
“ simple shall be enjoyed by tlie donee, 
“ and is matter of direction intended by 
" the donor to controul all the rules of 
“ law. When a devisor gives an estate to 
“ a feme covert, and attempts to relieve 
c< her from the disability arising from her 

“ coverture liis estate he in or exhausted 
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u the law must controul her enjoyment of 
“ it. It is true that he may modify her 
ec enjoyment of the estate, as far as is within 
<f tlie use of the estate, as if he make a 
“ conveyance in fee to trustees, and di- 
<f rect that the wife shall have the estate 
“ to her sole and separate u$e, and make a 
“ subsequent declaration to such uses as 
te she shall appoint, the uses will wait upon 
“ that declaration, and as soon as any step 
“ has been taken to execute the power, 
“ the uses will receive that direction from 
“ the appointment which he intended that 
“ they should receive. In that case the 
c< appointment under the power will enure 
as a limitation of those uses which he had 
<c a right to limit. But the present case 
“ seems quite beyond the scope of a power, 
“ and of all the rules of law which have pre- 
“ vailed with respect to the execution of 
(e powers. The • devisor has given a fee- 
“ simple to the wife, to be enjoyed by her 
“ to her sole and separate use : what does 
the law say ? the law says that a feme 
“ covert cannot take an estate to her sole 
“ and separate use. The devisor should 
“ have taken the necessaiy steps to carry 
“ his intent into effect: he should either 
£< have devised the estate to trustees with 
<c uses waiting on what he might autlio- 
<f rize her to do, or he should not have 

** crivrn n/hnlf 1 fpf* ; in either nf 



“ which cases this power might have been 
“ well executed. This appears to be the 
“ state of the case on principle ; and on 
“ authority there is nothing which goes to 
“ establish that where there is a direct 
“ conveyance of an estate in fee-simple 
“ any use can be grafted upon it ; much 
“ less a use of this nature, the object of 
“ which is to enable a feme covert to do 
“ what by law she is disabled from doing. 
et All powers which can be given, must be 
“ part of the use of the fee-simple ; and 
“ the moment that use is exhausted, there 
“ can be no such thing as annexing some 
“ new use, beyond all which the party 
“ himself had to give. And Mr. Justice 
“ Buller observed, this devise is as.explicit 
“ as possible, and creates in her a complete 
“ fee-simple. Then the power given is 
“ inconsistent with the estate, and we can- 
** not reduce the latter to an estate for 
“ life ; for we cannot vary the interest 
“ which the devisor has given. Suppose 
“ by transposing the clauses we could con- 
" strue this to be a devise to such persons 
“ and uses as E. Rogers should appoint; 

“ and for want of such appointment to 
“ her, and her heirs. If the devise had 
“ stood thus, she could have taken nothing 

O 

till her death, or till her appointment. (a) 
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44 Now the devisor clearly intended that 
<e she should take immediately: we cannot 
therefore make this construction without 
44 doing actual violence to the will. The 
44 devisor seems to have had two intentions 
44 which are inconsistent: one was, to give 
44 an estate in fee to E. Rogers', the other, 
44 to qualify it in such a manner as that 
44 her husband should hatfe no power over it, 
which last is contrary to the rules of law: 
44 the court will therefore carry into effect 
“ the first intention, and reject the other. 
44 How does this case differ from an attempt 
44 to create a power of disposing by will 
attested by one witness, or to devise an 
4 estate-tail with a restriction on the devi¬ 
see from suffering a recovery I In this, 
44 as well’as in the cases I have put, we can 
“ only say, the law will not allow of such a 
44 disposition.” And Mr. Justice Rooke 
added, 44 when a man gives a fee-simple, 
44 he shall not be allowed to say, that such 
44 fee-simple shall not be subject to all the 
44 restraints which the law imposes upon 
44 it. The devisor having given a fee- 
44 simple, he could add nothing to it, and 
44 consequently the subsequent power is 
44 void.” 

The points really decided in this case, 
when well understood are, 1st, That a per¬ 
son cannot be seized to his own use, when 

th prp is nnt nm; ntlif*r nnrnn^ tn hp an— 


swered ; and 2dly, A man cannot have a 
power and a fee in the same lands, when he 
is seized of that fee under a gift or convey¬ 
ance to him by the rules of the common 
law. It is necessary to introduce these 
qualifications, because it is clearly settled 
by Sir Edward Cfare's case, (a) followed as 
that case has been by various other deter¬ 
minations, and particularly Maundrell v. 
Maundrell, {b) that in a conveyance to uses 
the same person may have a power of ap¬ 
pointment and also a fee. 

To guard against mistakes it may be 
added that when a conveyance is made by 
A. to B. in fee, to such uses as A. shall 
appoint, and in default of appointment 
to the use of A. in fee, A. is seized by 
means of the statute of uses, and the power 
and the fee are consistent. It is some- 
limes said that A. will be seised of his old 
estate ; yet this is only a figurative expres¬ 
sion : he has a new seisin'or estate with the 
descendible qualities of his former seisin or 
estate. 

So if A. convey to B. in fee, to such 
uses as A. shall appoint, and in default of 
appointment, to the use of A. for life, re¬ 
mainder to B. in fee. The power will be 
good in this instance, and yet B. is seised by 
the rules of the common law, under the 
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grant to him, 4ndm6t by force or means of 
the use declared in his favor. The use 
declared in his favor, excludes a resulting 
use. The conveyance operates as to the estate 
for life under the statute of uses. And there¬ 
fore as the power is in a conveyance to uses 
it is'an efficient power and well created. 

But a form of conveyance which fre¬ 
quently occurs in practice, and which ori¬ 
ginated in a work of great utility,(a) has in¬ 
volved many titles in error and difficulty. 
For that reason it deserves a few observa¬ 
tions. The form now contemplated is that 
of a conveyance to A. in fee to such uses 
as A. shall appoint, and in default of ap¬ 
pointment to the use of A. in fee. In this 
form it will be observed A. is the grantee 
and the only cestui que use. These uses 
are void in their inception. 

Before the statute for transferring uses 
into possession, A. could not have called 
for a conveyance to himself. He could not 
be considered as his own trustee. No use 
or trust, divided from the seisin or estate, 
existed. He was the sole and absolute 
owner, and his beneficial interest resulted 
from, and was a consequence of his legal 
estate. The statute of uses is applicable 
only when there is an use divided from the 
legal ownership ; and therefore the statute 

(a) Shep. Preiid. of Presid. 



does not execute uses of this description, 
when the use or beneficial ownership is in 
effect embraced in, and conferred by the 
legal estate. Such indeed is the construc¬ 
tion which the statute has received, that it 
does not operate on the ultimate fee, (a) 
limited to the grantee,after particular estates 
arising from uses within the scope of the 
statute. For when the fee is limited to the 
person who is the grantee of the legal estate, 
it leaves to him, under the rules of the com¬ 
mon law, that portion of the ultimate fee 
which is not disposed of by means of the 
uses. 


(a) Bacon on Use*. Essay on Estates, Intro. Chapter. 

2 Vol. 481. 
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CHAP. xir. 


That the several Estates must be held in the 
same legal Right; or when the Estates are 
held in different legal Rights, one of them 
must not be an Accession to the other merely 
by the Act of Law. 


The rule on, merger is, generally, that 
when two estates, one immediately expec¬ 
tant on the other, meet in the same person, 
in the same right, the former of these 
estates shall merge in the latter. There are 
several qualifications to the general terms 
of this rule. There are also some excep¬ 
tions applicable to cases falling under the 
strict letter of the rule. Of the two estates 
it has been said, first, tfiat they must come 
to one and the same person in one and the 
same right; secondly, that a man cannot 
have a term for years in his own right and a 
freehold in autre droit , to consist together ; 
thirdly, that a man may have a freehold in 
his own right and a term in autre droit . 



These three positions arc found in book® 
of the highest authority. They are treated 
as polar stars ; as positions which afford a 
gtiide to the distinctions existing between 
those cases which are, and those which are 
not, within the exception of the law on the 
merger of estates. The first position is ad¬ 
vanced by Mr. .fustice BlacJcstone. (a) The 
terms of that position are not warranted 
by either of the examples he has given, or 

either of the cases to which he refers. After 

► 

laying down the qualification to the rule 
broadly to be, that the two estates must 
come to one and the same person in one 
and the same right, he draws this conclu- 
tion, “ else if the freehold be in his own right 

* i 

“ and the term in right of another (oi autre 
iC .droit) there is no merger.” Though the 
rule of qualification is in general terms, the 
conclusion from it is to.those cases only in 
which the party has .the freehold in his own 
right, and the term in right of another; and 
the cases stated in support of the conclu¬ 
sion are as confined as the conclusion itself. 
For the words of the learned commentator 
are, “ therefore if tenant for years dies, and 
makes him who hath the reversion in fee 
“ his executor, whereby the term for years 


uii 


tc vests also in him, the term shall not 
“ merge* for he hath the fee in his own 
<e right, and the term of years in right ofihe 
testator, and subject to his debts and lega- 
“ cies. So also if lie who hath the rever- 
<£ sion in fee, marries the tenant for years 
“ there is no merger, for he hath the inhe- 
<f ritanee in his own right,' the lease in right 
“ of his wife.” 

The second and third positions are the 
language of Lord Coke. They were propos¬ 
ed by way of distinction, evidently to shew 
that, in his opinion, the term will always 
merge when the freehold is held in autre 
droit, and the term is held by the party in 
his*own right, and that the term will never 
merge when itjs held in autre droit, and the 
freehold is held by the party in his own 
right; and though Mr. Justice B/ackstone 

n o 

has, in the most general terms, advanced the 
opinion that the two estates must come to 
one and the same person in one and the 
same right, yet from his conclusion, and 
from his examples in support of the conclu¬ 
sion, he seems to have agreed to the distinc¬ 
tion taken by Lord Coke. The passage in 
question is in Lord Coke's commentary on 
Littleton-, and it is in these words, [b) 

u A master of an hospital being a sole 


(/;) 1 Inst, 338 b. 
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<c corporation, by the consent of his bre- 
“ threw makes a lease for years of part Of 
“ .the possessions of the hospital; afterwards 
“ the lessee for years is made master* the 
“ term is drowned, for a man cannot have 
“ a term for years in his own right, and a 
“ freehold en autre droit, to consist toge- 
“ ther, as if a man lessee for years takes a 
“ feme lessor to wife. But a man may have 
“ a freehold in his own right, and a term 
<c in autre droit; and therefore if a man les- 
“ sor takes the feme lessee to wife, the term 
4 ■ is not drowned, but lie is possessed of the 
“ term in her right during the coverture. 

So if the lessee makes the lessor executor, 

t. J 

“ the term is not drowned.” 

' The exemption from merger has also 
been considered in this latitude, though not 
with the same distinctions, by other lawyers 
of distinguished eminence. In a case in 
Salkcld (c) Lord Chief Justice Holt said, if a 
man hath a term in right of his wife, and 
purchases the reversion, this is no extin¬ 
guishment, because he hath the term in one 
right, and the reversion in another. This 
opinion, as far as it gives any conclusion, 
affords ground for the terms in which the 
exemption is expressed by the learned 
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Blackstone: and in 3 Term Reports, (a) 
Lord Kenyon said generally, without any 
distinction, nothing is clearer than that a 
term taken alieno jure is not merged in a 
reversion acquired suojure . 

But presumptuous as it may appear to 
question positions sanctioned by the au¬ 
thority of these great names, the opinion 
must be hazarded that the law is not fully 
and clearly expressed by either of these 
general conclusions. 

That the two estates must be held by one 
and the same person, in one and the same 
right, in order that the doctrine of merger 
may be applicable, is, as a general propo¬ 
sition, contrary to several ancient and to 
some modern ‘cases. Thus according to 
Brooke,[b) Surrender, if an executor who has 
a lease for years from his testator, purchases 
the freehold, the lease is clearly extinct; and 
Dyer, (c ) also expressly declared that if an 
executor hath a term, and purchaseth the fee- 
simple, the term is determined. In another 
case, a man had a lease for years as executor, 
and afterwards purchased the land in fee , 
and Brooke (d) says t he lease was extinct. 
In another case, a, married woman became 


(a) p. 401. 

(b) pi. 52. 

(c) 4 Leon. 37. 
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intit led to a term as executrix, and the hus¬ 
band held the term in her right, and in right 
of her character of executrix, he purchased 
the inheritance ; (a) and it was held that the 
term was merged so as to be extinct as to 

O 

the wife if she survived, though in respect 
of all strangers it should be accounted asserts 
in his hands. (A) 4 nt l in 4 Leon. 37, Man- 
wood declared the law to be that if a woman, 
termor for years, takes husband who pur¬ 
chases the fee, the term is extinct, for the 
husband hathekwe an ad which destroys the 
term, namely, the purchase. Now in all 
these cases the husband was possessed of the 
term in one right, and became seised of the 
reversion in fee in another right, and yet 
the doctrine of merger prevailed. These 
eases then shew, that the position thus 
generally advanced by Mr. Justice Black - 
stone cannot be supported bv authority. 

The position of 1,-ord Coke that a man 
cannot have a term for years in his own 
right and a freehold in autre droit, to consist 
together, is equally untenable. The very 
example given by his lordship of a man, 
lessee for years, who takes a feme lessor to 
wife, has been denied to be law. (c) And 


(fi) Ci is. 5 Khz. Mo. 54. 

(b) Dales, 52. pi. 25. Plo-.v. 420. Broke, Lease 03. Lee’s Case, 




against the point of difference taken by 
Lord Coke, the case of Platt v. Sleep [a) is a 
decisive authority. 

The point of that case is, that the descent 
of the immediate reversion to a woman does 
not merge an estate for years vested in her 
husband in his ozvn right. In that case the 
husband had a term in lib own right, and 
the freehold in right of his wife by descent, 
and yet it was held that these estates might 
consist together. The resolution was that 
where the bat on had a term for years in his 
own right, and the inheritance afterwards 

o ? 

descended to his feme, that coming to him 

en autre droit should not drown and extin- 
» 

guisli the term for years which he had and 

was possessed of in his own right, and that 

he might well assign over or dispose of the 

term at his pleasure, notwithstanding the 

descent of the inheritance to the wife. And 

\ 

all the judges, except llilliams, who was very 
strenuous against this doctrine, (/>) agreed 
in this point. The judges who dissented 
from Williams said, it was not like Brace- 
br'ulge v. Cooke , (tj where the baron had the 
fee and freehold in his own right, and the 
term in right of his feme; while tlm case of 

Cj * 

Bracebridge v. Cooke is an authority that if a 



(«) Cro. Jac. 2?<>. 1 Bulstr. 118. Godb. % 
(b) 1 Bulstr. 118. 
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husband who had the reversion in tee, after¬ 
wards becomes intitled to a term in right of 
his wife, the same shall not merge. 

From the case of Platt and Sleep, Jen¬ 
kins (<?') in his Centuries deduces these dis¬ 
tinctions : <f A woman has a lease for years; 

¥ 

“ she takes a husband who is seised of the 
“ reversion in fee, the lease may survive to 
“ the woman. A husband has a lease for 
“ years, and the wife purchases the fee, or 
** the wife before marriage has the reversion ; 
“ this extinguishes the lease, but not so 
“ if the fee descends to the wife after mar- 
“ riage. He refers to the maxims volenti 

o 

“ non fit injuria, qui libet potest renunciare 
“ juri pro se introducto .” 

All these positions are coned 'except that 
which applies to the wife, who before mar¬ 
riage has the reversion. That proposition 
is contrary to the current of authorities. 

mf • 

and no case occurs which supports the 
proposition that the lease shall merge when 
an “ husband has a lease for years and the 
tr wife purchases the fee.” This latter propo¬ 
sition, if law, may be reconciled by consider¬ 
ing that the wife cannot purchase with effect 
without her husband’s concurrence ; that his 
concurrence is an act done by him amount¬ 
ing to a waiver of the term ; in effect, to an 






agreement to give up the term, and to t^he 
the freehold in right of his wife., This, how¬ 
ever, should be treated as a doubtful point. 

So Lord Coke threw out a doubt whether 
a term in a husband would not merge in tfie 
inheritance of his wife, when he becsupe 
tenant by the curtesy initiate, although it 
would not merge while he and his wife had 
only a seisin in right of his wife.(a) 

The case of the lessee under a hospital 
becoming master of the hospital is still un¬ 
answered. The point of that case is equally 
applicable to any person who is lessee un¬ 
der the parson of a living, with the concur¬ 
rence of patron and ordinary, and afterwards 
during the term becomes parson of the 
church. ' The instance of the parson was 
urged in the case of Bracebridge v. Cook, (b) 
It was said by counsel that if a parson, pa¬ 
tron, and ordinary, make a lease for years of 
the glebe land of the parsonage, and after 
the parson dies, and’ the lessee for year$ is 
made parson, and after he dies, that his exe¬ 
cutors shall not have the residue of the said 
term which is to come. The reason they 
assigned, was that the term was extinct by 
the frank-tenement of the land, which the 
parson had in him. Cataliue denied this 






opinion to be law. He said the parson had 
the term in his own right, and in capacity 
of his natural bodv, and the inheritance as 
parson, which was another capacity , and that 
therefore the term should not be extin¬ 
guished ; but some at the bar said lie had 
both in his own right and to his own use, and 


therefore it was reason that it should be 
extinguished, notwithstanding he had it in 

o * o 

several capacities, and that it was not like 
where the termor had the term of years as 
executor of the lessee, for that there if he 
died the term should he revived. 

On the point of lessee becoming parson, 
the books a fiord a great contrariety of 
opinion. The history of these opinions is 
traced by Finer in his Abridgment, («) who 
sums up the same in these words: 3 Le. 111. 
Trill. 26 Eliz. contra, that the term is ex¬ 
tinct, although he had the term in his own 

^ i 

right, and the freehold in the right of the 
church, and cited J Roll R. 24J. Trim 12 
Jac. that by the best opinion it is an extin¬ 
guishment, and that it was taken in Sir 
Francis Fleming's case. Lane 101. Ilil. 8 Jac. 
contra, that it does not extinguish his term; 
per Bromley, J.—But see IVinch 120 contra , 
that it was a surrender, cites Radii's case. 
So is Hutt. 105. in S. C. also Sir A. Co pel's 
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case. So Jenk. 200, in pi. 18, that the lease 
is extinct. So of a master of an hospital, 
ibid; but if a lease for years be made to A. 
one of the commonalty of London, and after¬ 
wards he becomes mayor, this lease is riot 
extinct; and so of a Dean and Chapter, ibid. 

It is rather difficult to refer the cases to 
any distinct ground, or discover their prin¬ 
ciple. It is sufficient for the purpose to 
contend that the determinations only prove 
that, in those particular instances, the term 
did merge, notwithstanding the term and the 
freehold were held in different rights; and 
that these cases by no means establish a 
general rule that a term in a man’s own right 
is inconsistent with a freehold in autre droit. 

Though these positions may be law they 
do not meet or answer thecase under consi¬ 


deration ; since the party clearly had the 
term in his own rjght, and afterwards ac¬ 
quired the freehold in his corporate capacity. 
The solut ion, from the nature of a term. 


namely, that it depends on contract, and that 
the subsequent acceptance, is, in fact, a pur¬ 
chase of the freehold, so that the ownership 
of the term is included in, and conferred by 
the freehold, and that the law presumes an ex¬ 
tinguishment, especially as no other person 


is concerned in interest, affords no satis- 


lactorv line of distinction, since everv case 






of a husband who has a freehold, and marries 
a woman who has a prior term in the same 
land, ought to be, whilst it is not governed 
by the same reason. 

It is to be remembered, that a sole cor¬ 
poration cannot take a term in its corporate 
capacity ; and it follows, as a consequence, 
that it must take'the term in its natural ca¬ 
pacity, though it was intended, that the 
parson should have the term in right of his 
corporate functions. The law in this in¬ 
stance giving effect to the intent, as far as it 
can be accomplished, and applying the doc¬ 
trine of cy pres , allows the person, who 
represents the sole corporation to take in 
his individual capacity ; consequently, he 
takes the term in his own right, and the 
term will undoubtedly merge in a reversion 
or remainder in fee, afterwards granted to 
him as an individual. In effect, he then takes 
both estates in his own right, and therefore 
these examples do not fall within the autho¬ 
rities which are under discussion. 

And though it be true, that a man may 
have a freehold in his own right, and a term 
in autre droit, yet the position must not be 
received as a branch of a distinction that a 
man cannot have a term for years in his own 
right, and a freehold in autre droit to con¬ 
sist together; and that he may have a free¬ 
hold in his own rivht. and a term in autre 



droit. Even as a substantive position it 
must not be undersood in the utmost lati- 

4 ' 

tude of its import. It is not true that a 
term cannot merge, merely because it is held 
in autre droit , and that the freehold is held 
by the owner of that term in his own,right. 
A term of this description is not exempt 
from the doctrine of merger. On the one 
hand, a term held in autre droit will not 

7 V 

always merge, when the term and the freer 
hold meet in the same person: on the other 
hand, it will not always be protected from 


merger. 

That it will merge, or be exempted from 
merger, will depend on circumstances. 

iTom a collective view of all the cases, 
the distinction really established by thein 
is not generally, that there will not be^ 
any merger, because the two estates are 
held in different rights, or because the free¬ 
hold is held by the owner of the term in his 
own right, and the term in autre droit. It 
is only that the accession of one estate to 
another,(a) merely, by the act of law, as by 
marriage, by descent, (b) by executorship, 
intestacy, &c. will not occasion a merger of 
one estate in the other, when the two estates 


are held in different rights. 


While a descent 

<»»- 



(a) Plow. Com. 418. 4 Leon. 37. 
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of the inheritance will merge a term, which 
a person has in his own right at law, though 
he be a trustee of that term.(a) 

And in a case noticed in Leonard,(b) il 
was agreed-that if a feme termor marry him 
in remainder, the term continued, for that 
it was the act at law, which cast the term 
on the husband; and in Bracebridge v. Cookif) 
the husband was the lessor, and by mesne 
assignments the tenement became vested in 

D 

two persons jointly, and one of these per¬ 
sons intermarried with the lessor, and it was 
held that the joint-tenancy was not severed 
or suspended, and that on the death of the 
wife, that term survived to her companion 
in the joint-tenancy; consequently it 'did 
not merge. On this case two observations 

* o ^ • 

arise. The light which the husband ac- 

o 

quires in the term of his wife does not 
merely, by force of the marriage, sever or 
suspend a joint-tenancy;[d) and in the par¬ 
ticular case under consideration, the hus¬ 
band was the owner of the freehold before 

t 

his marriage, and consequently, the term 
was by act of law an accession to his free¬ 
hold. Therefore lie had not done anv act 

4 / 

which amounted to ail alienation or virtual 


(a) Lee’s ease, 3 Leo. 110. 
(ft) 4 Lev. 37. 

(c) Plow. 418. 


surrender of a term; while an act is done by 
a man who, after lie has a term in right of 
his wife, purchases the freehold, and thereby 
virtually declares that he means to be the 
Owner of the freehold, and to renounce the 
term. 

In Bracebridgc r. Cook[a) the husband made 
a lease for years, the lessee granted the 
term to the wife of the lessor and a stranger, 
and the husband and wife died, and the 
stranger survived. It was adjudged that he 
should have the intirety of the lands for the 
residue of the term by survivorship. One 
of the points made in this case was, whe¬ 
ther or no the immediate freehold and in- 
heritance which the husband had,* should 
merge tin? term which the wife had in the 

O 

moiety, and so dissolve the jointure between 
the wife and the stranger. 

And as to this point it was said, the case 
was no other than this: if the lessor who 


had the fee-simple, 
his lessee for years ; 


married with a woman 
or if the husband made 


a lease for years, and the lessee granted his 


estate to the wife of the lessor, whether 


this should extinguish the lease for years 
or not; for if it should, the moiety of the 
lease, in that case, was extinguished and 
merged by the immediate inheritance which 
the husband had in the land. And the 







■y court held the law to be, that the immedi¬ 
ate estate of inheritance, which the husband 
in that case had, should not merge or ex¬ 
tinguish the moiety of the term which the 
wife had ; because he had the inheritance in 
his own right, and the term in right of his 
wife; in which case the freehold and inheri¬ 
tance of the husband, wherein the wife had 
nothing, should not merge the term of the 
wife. For, as it was observed, the law , which 
carried in itself reason and equity , would not 
do prejudice to another; and in that case the 
wife was other than the person who had the 
inheritance ; and the marriage of husband 
and wife was a laudable thing, for which rea- 
sonthe taw would not prejudice the wife in her 
chattels real; nevertheless that tbfe husband 
might have given away the wife’s term by 
an express act, as if he had made a feoff¬ 
ment of the land, or a new lease or the 

* 

like; but forasmuch as he had not done 
this or any thing else with the land, and had 
made no disposition at all of it, but had 
left it to the judgment of law, the law 
would preserve the estate of the wife, which 
estate, as to her, was disjoined from the 
freehold and the fee-simple. And to ob¬ 
viate the objection jirawn from the law on 
the suspension pf rents, when tht rent comes 
to the person liable to pay the same, it was 
said by the court, that which was suspended 



was not in esse could not be in jointure, for 
the time of its non-existence; but that in 
Hi is case, the land was in jointure and was 
always in esse , and could not be in suspense 
or want existence, but that here were di¬ 
vers times in the land, viz. a lease, for 
seventy years, and the husband after that 
had another time in the land, viz. a time 
infinite, which was a fee-simple, which 
time infinite should merge any other lessei 
lime(«) which the husband had singly in 
the land in his own right, as a time for 
years or for life, but that here the lesser 
time was not in him , singly, but it was in 
his wife and Anficle, thestrangcr, and he had 
nothing in that lesser time but by reason 
of his wife, and then his greater time, which 
was infinite, should not merge the lesser time 
which his wife and An tide had, but it should 
continue for the benefit of the wife, and the 
preservation of her interest : so that there 
was no suspension of ti.me, but there was 
first one time, viz. seventy years in the wife 
and Antide, and afterwards another dis¬ 
tincttime, in the husband, viz. a time infi¬ 
nite, commencing after the first time which 
should not drown the first time, but the 
same should continue by good reason for 
the benefit of the wife and Antide, inasmuch 


(a) Davis, 4, b. 
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as the several times xvere to several purposes , 
and fended to several benefits. 

And in the cited case of Platt v. Slecp(a) the 
reversion in fee, expectant on a term for 
years descended to a woman whose husband 
was possessed of a term for years in his 
own right; and yet it was held, that the 
term continued, and was not merged: so 
that this case proves, that there shall not 
be a merger on the accession of the fee to 
the term, when the fee comes to the ter¬ 
mor by act of law, and the fee and the term 
are held in different rights. And in Owen’s 
case, (A) it was agreed, if a feme sole execu¬ 
trix of a term marry him in the reversion 
and dies, the term is not drowned, but the 
administration of it shall be , committed, 

p 

otherwise perhaps if she had purchased the 
reversion. 

In all the cases now under consideration , 
one of these estates urn's an accession to the 
other , by the mere act of line; and no dis¬ 
tinction was made whether the reversion or 
remaindei was an accession to the preceding 
particular estate, or the preceding particu¬ 
lar estate was an accession to the reversion 
or lemainder in fee. In Platt v. Sleep the 
reversion acceded to the term, and in Brace - 


(a) Cro. Jac. 275. 


'bridge v. Cook the term was an accession to 
the reversion, and in these and all the simir 
lar cases, the exemption from merger was 
uniformly allowed, as the consequence that 
the two estates were held in different rights, 
and these rights as distinguished from trusts, 
[a) were recognized and allowed by the law; 
and that one of these estates was an acces¬ 
sion to the other, merely by the act of law. 
The distinction which has been offered to 
the attention of the reader, is perfectly con¬ 
sistent with the instances insisted on by 
Blacks tone as examples of the application 
of his qualification to the rule. After ob¬ 
serving that the estates must come to one 
and the same person, in one and the same 
right, the learned commentator adds, “ else 
“ if the freehold be in his own right, and 
he has a term in right of another (in autre 
“ droit ) there is no merger. Therefore/ 5 he 
continues to observe-, “ if tenant for years 
“ dies, and makes him \rho hath the rever- 
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sion in fee his executor, whereby the term 
for years vests also in him, the term shall 
not merge. So also, if he who hath the 
reversion in fee marries the tenant for 


“ years, he hath the inheritance in his own 
“ right, the lease in right of his wife.” In 
all these cases one estate was an accession 


(a) Let's case, 3 Leo. ] 10. 






to an estate already vested in the person* 
who became intitled as husband or exe¬ 
cutor. 

The reason for tins distinction is ac¬ 
counted for on the first principles of justice; 
on the equity of law, not on the equity 
of courts of conscience; on the hardship 
that the estate of a testator or of a husband 
or of a wife, should be annihilated, and the 
right of creditors, legatees, husbands or 
wives, defeated by the mere act of law 
without any act done by the parties. It is 
to these grounds, that several judges of the 
first eminence have ascribed the reason, and 
for these reasons they have allowed of the ex¬ 
emption. In Hr arch ridge v. Cook the.term 
did not merge, because, as it was said, the laic 
which carried in itself reason and equity, 
would not do prejudice to another, as mar¬ 
riage was a laudable tiling, t he law would not 


prejudice the wife in her chattels real, &c. 

And in the instance cited from Sal held. 
Lord Chief Justice Holt said, the difference 


of the rights hindered ail extinguishment. 


because a third person was concerned , and 
might be prejudiced, which could not be 
bp act of law. 

It must be acknowledged that Lord Chief 

O 

Justice Ilolt applied these reasons, even to 
the case of a person who was possessed of a 
term in autre droit, &m\purchased the rever¬ 
sion : hut thnii(/Ji flip rpn^nn nf flip /»yi»iyhu 






tion ceases when the party does any act to 
acquire one estate, after he has the other, 
yet, from the cases which have been cited, 
it is clear that the reason is to be urged when 
one estate is an accession to the other> 
merely by the act of law ; and it is not dif¬ 
ficult to shew that the reasons given in Brace - 
bridge v. Cook are susceptible of this sense, 
and are properly understood with this quali¬ 
fication. 

Lichden and Windsmore[a ) carries the ex¬ 
emption from merger to a greater length. 
According to that case, if a man seised of 
an estate for life, in right of his wife, takes 
an assignment of a term on which the free¬ 
hold .of his wife is expectant, the term will 
not merge; and yet in this case he has the 
term in his own'right, and the freehold in 
right of another, and one of these estates 
is an accession to the other by his own act. 
In this case there was a lease for years, the 
reversion to A. a feme covert, and the lessee 
granted his estate to the baron, and it was 
held that the term was not extinct, because 
the baron had the estates in several rights; 

O 

for that the frank-tenement was in the wife, 
and the baron only seised in her right, and 
yet the term might have been surrendered 
to the husband. 
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The case last cited, seems an authority 
to prove a point which may be inferred 
from other cases, that when a person has 
several estates in different rights, neither of 
these estates shall merge, unless his power 
of alienation extends to one estate, as well 
as the other. The cases have carried the 
point still one degree further. It has even 
been held, that if a woman leases for life, 
and having the reversion in fee takes husband, 
and her husband purchases the lease for life, 
that the lease for life shall not merge though 
the husband in right of his wife, is seised of 
the reversion in fee, which is immediate to 
the estate for life, of which lie is seised in 
his own right. 

A view has now been taken of the excep¬ 
tion and the grounds on which it is allowed. 
It appears to have been allowed on reasons 
of equity, or rather justice ; on the broad 
principle that as merger is the annihilation 
of one estate in another, by the conclusion 
of law, the law will not draw this conclu¬ 
sion to the prejudice of creditors, legatees, 
husbands, or wives, when the mere act of 
law is the cause that one estate is an acces- 
fjjfon to the other; and this accession of 
estate would occasion the merger of one of 
these estates in the other, unless the law 
interposed to qualify the operation of its 
own act by introducing an exception, which 
denied the annlication of merger. 



By the accession of one estate to the 
other, it must be universally understood 
that the person in whom the two estates 
meet is the owner of one of these estates, 
and that afterwards another estate devolves 
to him by the act of law , as by descent to 
him, or in right of a wife, or of a testator 
or intestate. It is under these circum¬ 
stances, and these circumstances only, that 
the law allows of the exemption from 
merger. 

For as often as a person is the owner of 
an estate in right of a wife (in that case not 
being a freehold) or in right of a testator, 
and he purchases the immediate reversion or 
remainder, then with the concurrence of 
those other requisites which are essentia 
to the operation of the doctrine of mer¬ 
ger, the estate held in another right will 
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merge. 


Therefore if a husband possessed in right 
of his wife, purchases the reversion or re¬ 
mainder ; or. 

Secondly, if an executor has a term in right 
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of his testator, and purchases the rever- 
sion ; in both these instances the term will 
merge ; and yet he has the term in one right 
and the fee in another right; but the rea¬ 
son of these decisions, clearly depends on 
the circumstance that the reversion or re¬ 
mainder was aenuired be the nartv bv his 


own act. Thus it was held(a) that, if an 
executor hath a term, and purchaseth 
the fee-simple, the term is determined. A 
woman termor of years takes husband, who 
purchases the fee, the term is extinct, for 
the husband has done an act, which destroys 
the term, sell, the purchase. But if a wo¬ 
man being a termor, marry with him in the 
remainder, the term continueth, for here it 
is not the act of the wife, but the act of the 
law, which gives the term to the husband. 

A case in Brooke t {b) affords ground for the 
same distinction ; and it was said, that if a 
termor makes the lessor his executor and 
dies, this is no surrender, for he had the 
term to another use ; but that, if an exe¬ 
cutor who has a lease for years from his tes¬ 
tator, purchases the freehold, the lease is 

clearly extinct. 

And, in another case (pi. 51.) Brooke says 
a man had a lease for years as executor, and 
afterwards purchased the land in fee , the 
lease is extinct. 

And in another case the wife became inti- 
tled to the term, as executrix, and the hus¬ 
band held the same in right of her executor- 
ship, and yet it was held that his pur¬ 
chase of the reversion occasioned a merger 




of the term. These circumstances occurred, 
and this decision was pronounced in Moor 
54. In this case it was held by all the jus¬ 
tices, that, if an executrix have a term, and 
she marry, and the husband purchase the 
reversion, the term is extinct as to the wife 
if she survive; but in respect of all stran¬ 
gers it shall be assets in his hands. 

In each of these cases,’ the party who 
held the estate in autre droit had the com¬ 
plete ownership of that estate ; at least the 
complete right of aliening the same; and as 
he might have disposed of the estate, and has 
voluntarily acquired the reversion or re¬ 
mainder, the law admits of its general con¬ 
clusion, and the application of those rules 
of which merger is the necessary consequence. 

This pevliaps is presenting the reason 
of merger in a new light, and assigning 

o O 7 O O 

reasons never yet urged, to account for 
the operation of the law of merger in 
these cases. However these reasons may 
be approved, they are founded in the 
general principle, that unless the OAvner 
of the preceding estate has the right of 
aliening that estate, the same cannot merge 
in the reversion or remainder, bv whatever 
means the reversion or remainder is ac¬ 
quired. The application of this doctrine 
between husband and wife, when the hus¬ 
band is seised of an estate of freehold in right 

of his wife, is ton obvinns rennire a Inmr 
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discussion to enforce it. That the estate of 
freehold of the wife cannot merge, is a conse¬ 
quence necessarily flowing from the absence of 
a right in the husband to alien that estate.(«) 
It is a general rule, that the husband cannot, 
in virtue of his marital right, dispose of his 
wife’s freehold, so as to preclude her from 
resuming her estate on his death. It would be 
absurd then in the law to suffer the husband 
to defeat the wife of her estate, by indirect 
means, when it denies to him the privilege of 
doing it by alienation in express terms. In¬ 
deed, considering merger as it really is, the 
conclusion of law from a supposed intention 
that two estates should not exist distinctly, 
how can the law infer this intention, or how 
could it admit of the merger of the wife’s 
freehold, when one of the great objects of 
the Jaw is to preserve the freehold to the 
wife i 


It remains to be considered as between 
whom this exemption is allowed, and what 
interests, not conferring the beneficial 
ownership, are, with reference to the law of 
merger, said to be held in autre droit . 

From the cases already cited, it appears 
that the exemption applies; 

1st. As between husband and wife. 

2d. As between executors and admini- 
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strators* having an estate in their own right 
and another in right of their testator or in- 
testate. 

It also applies in some degree and with¬ 
out any possibility of merger. 

3d. As between persons who form a part 
of a corporation aggregate of many, and 
who have estates in their individual capa¬ 
city, at the same time that* the corporation" 
of which they are a constituent part, has an 
estate in its corporate capacity. 

It also seems to apply, 

4th. Between persons intitled under an 
intail, and who have the fee expectant upon 
that estate. And, 

5th. Between persons who have an in¬ 
stantaneous or temporary seisin to serve 
uses to be’raised out of the estate conveyed 
to them, and also an estate in their own 
right. 

But it does not apply, as, 

1st. Between trustees and cestuis quc 
trust .(a) 

2d. Nor as between joint-tenants when 
the reversion comes to one of them by de¬ 
scent. ( b) 

Nor when the reversion is limited by any 


(«) Lee’s case, 2 Leon, 110. See Leon. 129. Finch Rep. 
3 Leon4 G. 2 Atk. 72. Viliers v, Viliers. 


other deed, &c. than that which creates the 
joint-tenancy.(a) 

And it is doubtful whether it applies as 
between, 

1st. Parsons who have a term in their own 
right, and also the j parsonage in right of their 
church and in their capacity of parsons. Or, 

2d. Prebendaries who have an estate in the 


* revenues and lands of the prebend under a 
grant from the prebendary, and also the ad- 
vowson of the prebend as their inheritance, 
or the incumbency of the prebend in the 
character of prebendary;^) and note, there 
might be a release or surrender in the time 


of vacancy. See Co. Litt. Index Parson, 


Patron. 


First, Sufficient to shew the leading 
grounds of the exemption as between hus¬ 
band and wife, will be collected from the 


cases already introduced, and the obser¬ 
vations already made. In addition to 
these cases, and these observations, it is 


necessary to consider the right of the hus¬ 
band to lands held for a term of years in 
right of his wife. During the coverture he 
has a general and unlimited right of dispos¬ 
ing of the lands, for all or any part of the 
term, but as against his wife, if she sur¬ 
vives he cannot charge the land, or pass the 
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same by his will The right of the wife 
after the decease of her husband will take 
place of any charge he has created, or any 
testamentary disposition he has made.(a) If 
the husband survive the wife, the term will 
vest in him absolutely in his own right, 
without obtaining letters of administration ; 
and it cannot be doubted but that immedi¬ 
ately after the death of his wife, the term 
will cease to be privileged from the appli¬ 
cation of the law on merger, and will be 
affected by all the consequences of this con¬ 
clusion of the law, notwithstanding the 
term held in right of the wife, was an ac¬ 
cession to the estate which the husband 
held in his own right. From the instant the 
wife dies, the husband ceases to hold in 
right of his wife, and the reason of the ex¬ 
emption of her estate from merger ceases 
ill the same instant, and cessante rutionc ces~ 
sat ipsa lex.{b) 

But if the wife survive her husband, then 
the term, or so much of the time thereof, as 
is vested in him at his death, will again 

' o 

become the absolute property of the wife, 
exempt from all charges of the husband, as 
distinguished from under-leases, &c. and all 
dispositions by his will, and the application 
of the doctrine of merger ; as far at least as 


(a) Plow. 419. 
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this estate is intitled t6 the exemption, from 
the circumstance that the estate was an 
accession by marriage, to an estate previous¬ 
ly vested in her husband, or an estate which 
descended to him. 

In examining the doctrine of merger of 

estates, held by husbands in right of their 

wives, all the cases which have been intro- 
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duced have been applied to two estates, 
when one of them belongs to the husband 
himself in his own right and the other is held 
in right of his wife: and the exemption 
perhaps is confined to instances of this sort. 
When the wife has one estate, and then pur¬ 
chases, the better opinion seems to be that 
the doctrine of merger is to be applied to 
the estates absolutely, if the first estate 
was for years ; voidably if it were of free¬ 
hold for life ; Jenk. 73. is sometimes urged 
as an authority for this opinion ; but in 
that book there is nothing which is decisive 

o 

on this point. The,language of the book is 
rather applicable to other distinctions which 
have been already examined. At the same 
time one of the points insisted on in that 
book will support the general position that 
if the wife with the consent of her husband, 
possessed of a term in her right, purchases 
the reversion, the term will merge, for it is 
said that if an husband' has a lease for years, 
and the wife purchases the fee, this extin¬ 
guishes tire lease. Now if it will extin- 







guish the term of the husband which he 
holds in his own right/ it is a consequence 
necessarily arising from the reason of merger, 
and from the exceptions to the application of 
that doctrine, that the term should merge 
when the husband holds the same in right of 
his wife, and she purchases the reversion. 

And perhaps the term would not revive 
even though she disagreed to the purchase. 
It must also be remembered that the general 
rule of merger is, that one of two estates 
immediately expectant on each other, shall 
merge when both estates are held in the 
same right; nnd the exceptions to the rule 
are in favor of those instances only in which 
one, of two estates is an accession to the 
other by the act of law, and third persons 
would be prejudiced by the consequence of 
merger. When the husband has a term in 
his own right, or in right of his wife, and his 
wife purchases the •reversion with his con¬ 
sent., the privilege from merger, if any ex¬ 
ists, must be allowed in favor of the hus¬ 
band, but if it is not allowed to exist in 
favor of the husband, when lie has the term 
in his own right, there cannot be any reason 
for allowing the same in those instances in 
which the husband lias the term in right of 
his wife. 

A case of greater ‘difficulty may be pro¬ 
posed. A husband has a term for years in 
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descends to his wife. On this case it is 
difficult to anticipate the judgment of the 
courts of justice, and no case has occurred 
which decides the point. 

By the case of Platt v. Sleep it is deter¬ 
mined that the descent to the wife shall not 
merge the term which a husband has in his oxen 

eg 

right. That case must have been decided 
upon the ground that the descent was the 
mere act of law, and that the act of law will 
not do any injury. A descent of the fee to 
the wife of a man possessed of a term in her 
right, is not precisely within the reason of 
that case. It is true the right of the husband 
under the term of his wife will be affected 
by merger, but then in truth the term is. the 
property of the wife til the husband has 
disposed of it. It is probable, however, that 
when this case shall come for decision before 
the courts of justice, they will incline to 
favor the right of the husband. The prin¬ 
ciples of the doctrine of merger, and of the 
exceptions allowed to that doctrine, appear 
sufficiently extensive in favor of the legal 
rights of third persons to justify this deci¬ 
sion; but till the point shall have been de¬ 
cided it is difficult, indeed impossible, to form 
any certain conclusion. 

From the observations, which have been 
detailed, these points of distinction may be 
summed up : 

1st. Tf n linsbnrul who is ton ant for vonrs 
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i|itermarries . with a woman who^'at th*at 
time has the reversion, or to whofh the re-* 
version descends after the intermarriage, the 
term will not merge, because in one case the 
right of the*husband is the reversion of his 
wife, and in the other ease, the descent , is an 
act of law. up 

2dly, But if a husband, tenant for years in 
right of his wife, purchase the immediate re* 
version, the term will be annihilated ; for the 
purchase was the express act of the husband, 
and amounts to a disposition of the term. 
And if a feme who has a term for years as 
executrix, intermarry with a person who 
after the intermarriage becomes intitled by 
purchase to the immediate reversion ; or if a 
person who lias a term as executor, do 
himself purchase the immediate reversion $ 
the term will, in either case, be merged. 

When the husband has an estate of free* 
hold in his own right, and the fee in right 
of his wife, the freehold will not merge; and 
therefore where a woman seised of land in 
fee, leased the same to a stranger for iife, 
and took a husband, and tlie'fossee granted 
his estate (a) tp v the husband, this was im> 
surrender, and yet the husband was seised 
of the reversion in fee, which was immediate 
unto the estate of the lessee, viz. in fight 


k 


(a) Perk. § 622. 







of his wife and not in his own right. And 
it seems to be a general rule that, 

The Freehold of the Wife will not in any 
cane merge in the Freehold of the Husband. 

This may be considered as a clear point.(a) 
The wife cannot part with her freehold 
without some act of record; and even a con¬ 
veyance by her without some act of record , 
would be voidable. To what purpose then 
should the Jaw give its conclusion of merger 
as between husband and wife ? 

The merger of terms for years depends on 
different grounds. Of these interests the 
husband alone has a complete right of dis¬ 
position; therefore he is the *comjplete owner 
of these estates for all the purposes of alie¬ 
nation ; and it is reasonable that on his be¬ 
coming a purchaser of the reversion, the 
ownership under the terms, should be consi¬ 
dered as abandoned, and these terms treat¬ 
ed as merged. All the law has determined 

u 

on the subject of the merger of terms is, that 
the mere act of marriage , or the mere act ot 
law, shall not of itself be a merger of an 
estate, when the term and the reversion arc 
held in different rights, and the husband 


[a) Stephens v. Bretridge, 1 Lev, 3fl. 
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refrains from doing some act which would 

O 

amount to a declaration of intention, that he 
wishes to become the owner of another 
estate. From these principles i t follows that 
when a husband has a term of years in right 
of his wife, and a reversion in his own right, 
and he makes a conveyance sufficiently ope¬ 
rative to pass both estates,’the term will be 
merged. 

And in Carter and Lowe (a) on an eject¬ 
ment, the case was, a termor devised his 
term to I. S. and made his wife executrix 
and died ; the woman entered and proved 
the will, and took husband, who took a lease 
of the lessor , and after the devisee entered 
and granted all his estate to the husband 
and wife:’ one question was, if by the 
acceptance of the new lease by the husband, 
the term which the woman had to another use, 
viz. to the use of the testator, should be con¬ 
sidered as surrendered ; and the opinion of 
the court was clearly that it was a surrender. 

Now this case must have been decided 
wholly on the ground of the powers of .the 
husband to dispose of the term, and that his 
acceptance of another lease amounted to a 
disposition of the term. 

Cases may happen in which the husband 

may have a freehold, and also the fee in 

* 


(a) Owen, 56. Moor, 358. 
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right of his wife. As often as this occurs, 
and there is no part icular reason as joint-te¬ 
nancy, tenancy by inti reties, &c. to keep the 
estates apart, there is ground to contend that 
the estate of freehold will merge in the fee, 
and that it will be immaterial whether one of 
these estates be an accession to the other by 
the concurrence of the husband, or merely 
by the act of law. In each estate the inter¬ 
est of the husband is equally extensive, and 
equally beneficial. He can receive no pre¬ 
judice from the application of the doctrine 
of merger, and therefore there is no ground 
for allowing of the exception in these cases. 
When one of these estates is vested in the 
husband and wife by intireties, ( a ) then the 
reasons of the exemption from merger are 
applicable. 

It remains to be added (/>) that a lease 
was made to baron and feme for years, who 
entered; the lessor afterwards enfeoffed the 
baron who died seised. The feme survived 
and claimed the term, and betwixt the feme 

and the heir of the baron, the debate was, 

\ 

whether this term was extinguished ? Arid it 
was held,per tot am curiam, that by the accept¬ 
ance of the feoffment, the baron had sur¬ 
rendered the term, and it was extinguished. 
But it was said if the conveyance had been 


(a) Shep. Touch, 315,310, I Inst. 299. Perk. s. 019. 
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by bargain and sale inrolled, or by fine, it had 
been otherwise. 

This case, if law, would prove that the 
husband by suffering the reversioner to 
make a feoffment, allowed his right to deal 
with the possession, and that the husband 
afforded evidence of his having renounced 
the possession. But the case has very little 
weight. Since on the legal principles 
already established, the purchase of the 
inheritance, by any mode, would have extin¬ 
guished the term. 


Of the Accession of one Estate to another,when 
t/ic two Estates are held in different Rights , 
one as Executpr or Administrator, and the 
other in propriojure. 

On the extent of the exemption from 
merger, as it applies to two estates, when one 
is held in right of a testator, or of an intes¬ 
tate, the cases already cited afford the gene¬ 
ral outline. 

The distinction to be extracted from these 
cases is, that when either of the two estates(a) 
is an accession to the other by the act of law, 
there will not be any merger, and that the 
lesser estate will merge as often as one of 



them is an accession to the other, by the 

act of the party. . 

The cited cases shew the application of 

the doctrine only as between terms for 
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years on the one hand, and the freehold, or 
the fee, on the other hand. 

At this day executors or administrators 
may have an estate of freehold in right of a 
testator or intestate ; and there is every rea¬ 
son to incline to the opinion that estates of 
this description, when held in right of a tes¬ 
tator or intestate are equally the objects of 
the exemption from merger. 

On the continuance of the privilege from 
merger, an observation presents it self which 
will be properly introduced into this place. 
Though a person is originally ihtitled to a 
term, or to an estate of freehold, as an exe¬ 


cutor or administrator, yet in process of time 
lie may become the owner of that (“State in 
his own right. This happens in the case of 
executors, when the executor is also residu- 

V 

ary legatee, and he performs all the pur¬ 
poses of the will, and holds the estate as 
legatee ; or when the executor pays money 
of his own, to the value of the term in dis- 
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charge of the testator’s debts, and wit h an 
intention to appropriate the term to his 
own use in lieu of the money. And in the 
case of administrators when the administra¬ 
tor is the only person intit led to the bene- 
tirin! nwnoishin of fhe intt'state’s nronertv. 


or procures a discharge from those who are 
to share that property with him, and all the 
debts of the intestate are paid. Under these 
and the like circumstances the executor or 
administrator will have the estate in his 
own right; and when he has the estate in his 
own right, it will be subject to merger. '' 
Generally speaking it is.difficult to ascer¬ 
tain when the character of executor or ad¬ 
ministrator ceases, and the ownership, in¬ 
dependent of that character, commences. 
Every case must depend on its own circum¬ 
stances. This only is certain, that when the 
executor or administrator ceases to hold 
the estate in that character, he will hold the 
same in his own right, and it will be subject 
to merger, {a) 


OJ'the Exemptions from Merger as between 
Persons who are-seised as Individuals of one 
Estate , and of another us part of an aggre- 
.tgale Corporation. 


The next head to be considered is the ex¬ 
ception to merger as it applies between.per- 
sons who form part of a corporation aggre¬ 
gate of many, and who have estates in 
their individual capacity, at the same time 
that the corporation of which they are a 
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constituent part, lias an estate in the same 
lands. As against persons who answer this 
description, and sustain this character, there 
cannot be any merger, either of the estate 
held in right of their corporation, or of the 
estate held in their own right. In point of 
law they are not entitled to the (wo estates. 
In the estate held in right of the corpora¬ 
tion,(a) they have no interest or estate in¬ 
dividually. The law distinguishes the per¬ 
sons, who compose the corporation, from 
the corporation itself; and the individual, 
as an individual, has no power of aliening 
the estate held in right of the corporation. 
It must be aliened by a corporate act; by 
the act of the body corporate in its politi¬ 
cal state; and not of the members of the 
corporation in their individual capacity. 
This idea is carried to the extent, that a 
member of a corporation aggregate of many, 
and not being the head of that corporation, 
may make an effect ual grant to the corpo¬ 
ration of which he is a member, or take 
under a grant from the same corporation. 
This consideration distinguishes the situa¬ 
tion of the members of aggregate corpora¬ 
tions, from the individual in whom the cha¬ 
racter of a sole corporation is fulfilled ; for 
he cannot grant to, or take under a grant 
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from himself. Jenkins is express on this 
point.(a) A mayor and commonalty cannot 
enfeoff the mayor by deed with a letter of 
attorney; so of a dean and chapter, for the 
head cannot be severed from the corpora¬ 
tion: it is not a corporation without the 
head, but they may enfeoff one of the 
commonalty, for the corporation remains 
without him; so of the dean and chapter. 
And he accounts for the difference that 
there shall be a merger when two estates 

o 

meet in the person, who represents a sole 
corporation, and that there shall be no mer¬ 
ger when two estates meet in a person who 
is one of several members composing a cor¬ 
poration aggregate, by laying down a gene¬ 
ral rule, that the same person, at the same 
time cannot have an assize and an ejectment 
for the same land; and he concludes, that 
this is the reason that if a lease for years 
be made to A. who becomes parson, the 
lease is extinct; and sh of a master of an 
hospital; but that if a lease for years be 
made to A. one of the commonalty of Lon¬ 
don, and afterwards he becomes mayor, this 
lease is not extinct; and so of a dean and 
chapter ;(/>) for the member of the cor¬ 
poration in this case, does not make the 


(a) Jenk. ■) Cent. 200. 


body corporate, nor at the time of the 
lease made was head of the corporation: and 
that there are two several persons in this 
case of a corporation aggregate; one a na¬ 
tural body, who may bring an ejectment; 
the other a body politic and aggregate, 
which may bring an assize, and both at the 
same time for the same land. 


s Other Exceptions . 

The exceptions in favour of estates-tail, 
and of those who have an instantaneous or 
temporary seisin, to the intent that uses 
may be raised upon their seisin, might with 
propriety have been considered in this place: 
for the former of these exceptions is allowed 
on legal, the other on equitable grounds, ex¬ 
pressly adopted into the law by the statute of 
uses. The principle is that these estates are 
not held by the person as the complete owner 
of them. On the exceptions, as they apply 
to these estates, a more enlarged and de¬ 
tailed view will be taken under a particular 
division set apart for this purpose.(a) 
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The Exemption does not apply between Trustees 

and Cestui que trusts. 

Notwithstanding one of two estates is held 
in trust, and the other is held beneficially 
by the same person;(a) or that both estates 
are held by the same person upon the same 
or upon different trusts, the doctrine of mer¬ 
ger will operate on these estates. For as to 
legal estates, the exception to the applica¬ 
tion of this doctrine, extends to those in¬ 
stances only in which one person has the 
.legal ownership of several estates, in dif¬ 
ferent rights ; one in his own right, and 
the other in another right : and in which 
the law, as distinguished from equity, (/>) 
takes notice of these different rights. Now 
of trusts the law does not, for this pur¬ 
pose, take any notice. Over the bene¬ 
ficial ownership under the trust, courts 
of equity alone**have jurisdiction. But 
though, in point of daw, the doctrine of 
merger takes places, equity will interpose, 
and by its interference will, as against the 
person who has occasioned the prejudice to 
the beneficial owner i nt it led under the trust, 
and all persons claiming under him without 
consideration, or with notice of the equitable 
title, support the trust by Avay of charge 
upon the land, by decreeing possession of the 


(r/) Sukriin 75. Lee’s case, 3 Leo. 111. 


lands for the time of the estate which is 
merged, or by decreeing a conveyance as 
the circumstances of the case shall require, 
and as will be the means of administering 
the most complete and effectual justice to 
the cestui que trust. There are a few cases 
in the books, from which these distinctions 
may be collected. 

In Vincent Lee's case,(«) Vincent Lee being 
seised in fee, had issue three sons, F. G. and 
J. and devised that J. his son should have 
the land for thirty-one years without im¬ 
peachment of waste, to pay certain debts 
and legacies; the remainder after the term 
expired, to the heirs male of the body of 
the said J. begotten; and further willed, that 

k / 

if the said J. die within the term .aforesaid, 
then G. his son shall have such term, and 
then also shall be executor ; but made the 
said J. his present executor, and died. 

J. entered by force of tire devise, F. died 
without issue, by which the fee-simple de¬ 
scended on J. who had issue P. and died 
within the term. 

P. entered—G. as executor, entered upon 
him, and he re-entered,—upon which re¬ 
entry, G. brought trespass. 

And it was held that the plaintiff, namely, 
G. the devisee of the second term, should 


recover. 


And by Manwood, in construction of 
wills, all the words of the will are to be 
compared together, so as there be not any 
repugnancy between all the parts of the 
will, or between any of them, so that all 
may stand : and the intent of the testator 
was, that his son J. should have the lands for 
thirty-one years, if he so long lived < and if 
he died within the term that G. his son 
should have such term. And he held that 
the same was in J. an estate by limitation, 
and he could not sell it, nor could it be ex¬ 
tinct by act in law, or of the law. It was a 
lease determinable by his death, and so shall 
be 4 the lease of G. determinable upon his 
own death; and G. upon the death of J. 
within the term shall have the residue of the 
number of the years limited by the former 
devise ; scil. so many in number as were 
not expired in the life of J. who was first 
executor to that special purpose. Gent, 
Baron , to the same intent: here he hath the 
same term as executor ; and it is not like a 
term devised which the party hath as lega¬ 
tee ; but in our case he hath only authority 

in this lease as executor, and the land was 

* 

tied to the time, and the authority ; and 
when the same determines in his person, 
then the land departs from him to G. who 
was a special executor to that purpose, as J. 
was before. And G. had not the same term 
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accorde ; and he said that the will was fur¬ 
ther, that if G. died before his debt, paid,- 
and his will performed • and the jury find¬ 
ing ail the special matter concluded, that if 
the term limited to J. be extinct, then 
they find for the defendant. And he held 
clearly that J. had this term of thirty-one 
years as executor, and that by the descent 
o/‘the inheritance to J. the term as to him¬ 
self was gone; but as to creditors and to the 
legatees, it shall be said in esse, and be 
assetts in his hands : and because that the 
term, as to that purpose, shall be said in esse, 
he died within the term, within the intent 
of the said will. And this word, term, is, 
vox polysema, terminus status, terminus tern - 
poris , terminus loci. And in, ouf case the 
word term, hath reference to time, and not 
to estate ; for the testator did respect the 
time in which his will might be performed, 
and that was thirty-one years: as if J. make 
a lease during the term that J. S. hath in the 

O 

manor of D. and J. S. hath forty years in 

it; now although that J. S. surrendereth or 

forfeiteth it, yet he shall hold over, but he 

shall have it for forty years ; for my lease 

refers to the time, and not to the estate. In 

the like manner, here G. cannot have the 

same term which J. had, nor for thirty-one 

years after the death of J. but so much of 

the said thirty-one years shall be cut off 
infor^cf Af if QC T flSld PtlinVPfl if ! 
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and G. shall have as many years as J. hath 
left ; and G. shall perform so much of my 
will as J. at his death within the term afore¬ 
said, shall not have performed: as if I lease 
my land to one until he hath levied one 
hundred pounds, and if he dielh before that 
he hath levied it, thenj. S. shall have such 
term for the levying of it: the first lessee 
levieth fifty pounds and dieth, J. S. may 
levy the residue, but not the whole. 

The case of iincent Lee must be read 
with great caution. It contains many pro¬ 
positions applicable to merger, which are 
not to be understood as law. For J. had 
the term as devisee and not as executor: 

ft 

and if he had had the term as executor, the 
term would not have been merged by a 
descent to (14m. 

Again in Marmaduke l)anlnj v. John Dau¬ 
by and Samuel Pierce , (a) the plaintiff was 

-» Ot 4 < 

possessed of the lands for a long term, viz. 
three thousand years, and being very aged, 
and having several young children, the de¬ 
fendant John, his son and heir, by combina¬ 
tion with the other defendant, Pierce, who 
was seised of the reversion in fee, did frau¬ 
dulently procure him to convey the same to 
the use of the plaintiff and his heirs, or to 
the use of the plaintiff for life, remainder to 
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the defendant Danby and his heirs, or to 
some such effect or purpose to drown the 
said estate and term of years in the inheri¬ 
tance of the premises, and this without the 
plaintiff’s privity, and to hinder him from 
making a provision for his younger chil¬ 
dren . All this matter appeared to the 
court; and it was decreed that the plaintiff, 
his executors, administrators and assigns, 
and all claiming by or under him or them 
should peaceably hold the premises, during 
the said term of three thousand years, 
against the defendants, and without their 
interruption, and notwithstanding such con¬ 
veyance there should be no merger of the 
term, and that the same should not be given 
in evidence, or any use made of it against the 
plaintiff, his executors, &c. And that the 
plaintiff, and his executors, &c. might assign 
and dispose thereof, in as ample a manner 
as if such conveyance had never been made. 

The precise import of this decree is not 
easily collected from the report. When the 
court said there should be no merger of the 
term, they must have meant, in point of effect 
and beneficial ownership. That the term 
was merged at law, was not denied ; and the 
court could not restore the termor to his legal 
right, or revive the term, or prevent the 
legal operation of merger. Its jurisdiction 
was confined to the power of restraining 

thnsp whn had nrnrtised this franrl nn the 



plaintiff, from availing themselves of the 
legal right they had obtained under this 
operation of the law. This, in truth, was the 
scope of the decree, and it is evident that the 
court considered the situation of the parties 
in this light. To what other purpose did the 
court decree, that the plaintiff should enjoy 
without any interruption from the defend¬ 
ants for unless the term Was merged, the 
defendants could not give any interruption to 
the complaint, and when the court restrain¬ 
ed the defendants from giving in evidence 
or making use of the deeds, which caused 
the merger of the term, they must have pro¬ 
ceeded on the conclusion that the term was 


merged at law, and that this w as a mode of 
depriving the defendants of all advantage 
from the fraud they had practised. 

So that this case may be considered as 
proceeding on the admission that a merger 
had taken place. 

In Saunders v. Rournford , Allen , and others , 

0 . 

John Allen,[a) who was seised in fee,did by in¬ 
denture, dated 25th April, 10th James, grant 
the lands to Richard Saunders, with a cove¬ 


nant for further assurance. This grant was 

t v J 

only for a term of one thousand years, jpid 
Richard Saunders, upon the marriage of his 


(«) Finch’s Ue[>. 124. 


son John, with Ann Andrews , assigned the 
residue of the term to his son John, who en¬ 
joyed the same for thirty-five years. 

John Saundrrs, on the 20th August, 1662, 
assigned the remainder to Thomas Harris 
and John Allen, the grandson of tlie first 
lessor, who at that time had the reversion, 
as the heir at law of the lessor, in trust 
for the benefit of his wife and children. The 


trustees accepted the trust, and declared it 
to be for Ann the wife of John Saunders, and 
for the education, and raising portions for 
her younger children, and after her decease, 
in trust for Edward her eldest son, and that 


on request they would assign the same to 
him, and the premises were enjoyed accord¬ 


ingly. Edward 


in 1668, devised the residue 


of the said term to Margaret his wife, who 


on the 2.‘3d July, 


19 Car. 2, sold it to the 


plaintiff, Nicholas Saunders, for a valuable 
consideration, and Thomas Harris , who was 
the surviving trustee of John Saunders ; and 

O 

the children of the said John all joined in 
the sale, and the plaintiff enjoyed the pre¬ 
mises quietly for many years. 

Afterwards Isabella Allen , claimed a 
title as heir at law of John Allen, the ori¬ 


ginal lessor, viz. as daughter and heir to 
Thomas Allen , who was son and heir of John 
Allen, who. was son and heir of the said 
John who granted the original lease. The 
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Je bonis non of Thomas Alton and John Allen, 
his son. 

The title of Isabella was, that a moiety of 
the said term was merged in the inheritance, 
for that John Saunders , 20th August 1662, 
assist i u k ( i ti ie whole to "Thomas Harris and 
John Allen , who was then heir at law to the 


reversion in fee, and grandfather of the said 

n 

Isabella ; so that a moiel}' of the said term 
was merged in him, and Isabella liad re- 

V.? y 

covered tlie said moiety in ejectment, and 
was then in possession thereof. The plain¬ 
tiff therefore exhibited his bill against the 
defendant, to have one moiety of the term 
confirmed to him, which was then claimed 


by Idle administrator, dc bonis non , and 
that Isabella might make a new grant of the 

• r> cd 

other moietv which was merged as aforesaid. 

•' O 

And the court decreed that the plaintiff 
should hold the premises during the re¬ 
mainder of the tv nil, notwithstanding the 
merger of the moiety , and that the defendant 
Isabella should make a furtInn* assurance of 


the remainder of the said term, so that in 
this case the court clearly and unequivo- 
cully recognized the law of merger, and its 
application to one moiety of the term ; for 
the terms of the decree are, that the plain¬ 
tiff should enjoy notwithstanding the merger 
of the moiety : and the court extended its 
relief, by decreeing that a conveyance should 
be made of that moietv, for the residue of 
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the term by Isabella, in whose estate, when 
vested in her ancestor, the moiety of the 
term had been merged. This case then is an 
authority for the general assertion which 
has been made, that equity M ill support the 
interest of the cestui que trust , and will also 
order a conveyance to revive the legal estate, 
when such conveyance is requisite to the 
due administration of justice. 

On this case other observations present 
themselves. It shews that equity Mill in¬ 
terfere, and administer relief, even M'hen 
the merger has been a consequence of the 
act of the trustee of the term which is 
merged ; and will extend its relief even 
against the heir of that person, although no 
fraud is imputable to this person or his heirs. 
The ground ofrelief in these “cases is, that the 
merger of the term is an accident prejudicial 
to one of the parties interested, contrary to 
the agreement between them, and their inten- 
tion, and perhaps in some degree on the pre¬ 
sumed agreement, on the part of the rever¬ 
sioner, that he will be a trustee for the pur¬ 
poses declared of the estate which is merged. 

From Cheney's case it appears that this 
was the law prior to the statute of uses ; and 
if it was the Jaw at that time it must be the 
law at this day. Without the exception in the 
statute of uses which saves the former estate 
of a releasee, feoffee, &c. to uses, it should 

that nt lnw flip estnte nrevimislv in the 






feoffee, releasee, 8zc. would have merged; and 
that the legislature, aware of this applica¬ 
tion of the law, and also of the controlling 
jurisdiction of a court of equity, placed the 
case on the footing on which it stood in 
equity, in those instances in which the trus¬ 
tee would not have been compelled to con¬ 
vey the estate, of which uses were declared, 
till he had secured to himself the same de¬ 
gree of ownership, which he had before his 
former estate was merged, by the acceptance , 
or descent, of the estate of which uses were 
declared. 

Before the observations on the case of 
Saunders and Bournford are closed, it will be 
material to observe that for the claim of the 
administrator de bonis non of Thomas Allen 
and John Allch his son, there was not the 
least pretence at law or in equity. There 
either was a merger of the term for a moiety 
or not: if there jVas not any merger, then 
the whole term continued to Harris the sur¬ 
viving trustee; and if the term was merged 
fora moiety, the moiety of the term must 
have been merged in the inheritance ; and 
no one except the heir at law, could have 
supported a claim in respect of the other 
moiety of the lands comprised in the term. 

The consideration of this point of equity 
also arose on the Duke of Norfolk's case;(«) 
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and though in that case the term was extin- 

n 

guished by surrender, and not by merger, 
yet the reasoning is equally applicable: and 
in delivering his opinion on that case, Lord 
Chief Baron Montague said, this term is gone 

O " o 

indeed, and merged in the inho: itance, yet 

O v * 

the trust of that term remains in equity ; 
and if this trust be destroyed by him, that 
had it assigned to him, this court (the chan¬ 
cery) has full power to set it up again, and 
to decree the term to him to whom it did 
belong, or a recoin pence for it. 

In Vi/lers r. Vi//ers,{a) it was insisted, on 

one side, that a term of sixty years was 

«/ 

merged, by being created to the same person 
to whom the fee was devised, who had like¬ 
wise the reversionary interest in another 
term for ninety-nine years; but Mr. Vitlers's 
counsel, on their side, contended there was 
no merger, because there was a trust of the 
term that kept the term separate, and 
consequently it was not merged. 

This argument may be tenable in equity, 
when a distinct right is iti a stranger under 
the trusts ; but then the legal estate merges, 
and equity interferes only to sustain the 
interest of the cestui que trust. 

Most of the cases cited as applicable to 
the point under consideration, have arisen on 
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the merger of the estate, charged with the 
trust, in the estate which the trustee had in 
his own right. Cases may occur in which 
the estate of the trustee, held in his own 
right, may become merged in an estate, con¬ 
veyed to him, or devolving on him by de¬ 
scent. Under these circumstances, the doc¬ 


trine of merger is, on the one hand, equally 
applicable between these estates ; on the 
other hand, courts of equity are equally open 
to afford relief to the trustee for the pur¬ 
pose of giving him the full benefit of his 
own estate. The equity of the trustee is 
equally as strong as the equity of the cestui 
(jue trust ; and the court would not order 
the. trustee to convey, till the time of his 


estate was expired, or without allowing him 
to make such a conveyance as would give 


him a legal title to an estate, of the same 
extent and equally beneficial with his former 


estate. 

Though a trust will not prevent the 
merger of one of two legal estates, («) yet 
when the same person has the trust or be¬ 
neficial ownership, and also the legal estate, 
though they are derived under distinct titles, 
the trust will merge in the legal ownership. 
For this purpose there is a general rule in 
equity, admittinghoweverof some exceptions, 


(a) Cooke v. Cooke, 2 Atk. 07. Willoughby v. Willoughby ^ 
1 Term Rep. 700. (Joodriyht v. Sales, 2 Wils, $31. Villers v. 







that a person cannot be a trustee for himself; 
and another general rule, also admitting of 
someexceptions, that as bet ween real and per¬ 
sonal representatives, or between different 
classes of heirs, or heirs in different lines, (a) 
there isjhot any equity. The legal right must, 
prevail, and it prevails, because a court of 
equity will not administer any relief. 

Therefore, except in the case of infants, 
&c. an equitable charge will merge in the 
legal ownership when they are united ; an 
equitable term will, as between the heirs and 
executors, merge in the legal estate of inhe¬ 
ritance ; an equitable fee by descent ex parte 
paternd, will merge in the legal fee taken 
by descent ex parte maternd : so as, in-the 
two former cases, to exclude the person in- 
titled to the charge, and in‘the latter case 
to exclude the paternal heirs, in favor of 
the maternal heirs. 

In Doe, lessee of Batch,'v,. Putt and others , 
which was determined in the court of Com¬ 
mon Pleas, in Trinity term, 8 Geo. 3. the 
circumstances were these:(Z>) It was an eject¬ 
ment tried before Hewitt, Justice, at the 
assizes for Somersetshire, and a special 
verdict was found, which stated, that Mary 
Mortimer , being seised in fee of an estate, 
of which the premises in question were an 


(a) 3 Vcs. Jun. 339. 






undivided moiety, on her marriage, con*- 
veyed to trustees and their heirs, to the 
use of them and their heirs, upon trust, to 
permit her to receive the rents and profits 
to her separate use during life, and to grant 
and convey the estate, or any part thereof, 
to the use of such person or persons in fee, 
or otherwise, as she, whether married or 
sole, by deed or will should appoint, and 
for want of such appointment to the use of 
the husband for life, remainder to her first 
and other sons in tail, remainder to her 
daughters in tail, as tenants in common, 
remainder to her right heirs. The marriage 
took effect, and she died, leaving her hus¬ 
band and an only daughter, an infant ; the 

husband afterwards died, and then the 

# 

daughter dic'd, being still under age, and 
•without issue. The lessor of the plaintiff, 
and one Newton, were the heirs at law of 
the daughter ex, 'parte maternd , (being the 
sons of two deceased.sisters of the mother,) 
and on the daughter’s death, they entered 
on the estate. The lessor of the plaintiff, 
and the surviving trustee, by lease and 
release, reciting as above, and that Newton, 
had, for a certain sum, agreed to purchase 
the lessor of the plaintiff’s moiety, and 
in consideration of the stipulated price, 
conveyed that moiety to Newton, in fee. 
On the same day, by lease and release, also 
reeitincras above, the trustee conveved the 
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other moiety in fee to Newton. Newton 
died, seised of all the estate, leaving the 
lessor of the plaintiff, his heir at law ex 
purte matema, and .th'-‘defendants his heirs 
at law ex parte patenui. The question on 
the special verdict was, whether the moiety 
conveyed by the surviving trustee alone to 
Newton, (for which moiety only the action 
was brought,) belonged to the lessor of the 
plaintiff, or to the defendants 'l The court 
unanimously decided in favor of the latter, 
though it was contended, that the leant 

O ' O 

estate should follow (he old use, which had 
come to Newton by descent , ex parte matema: 
so that though Newton took nothing 
by purchase from the trustee, but the 
mere legal estate, yet it was determined, 
that the whole should descend'from Newton, 
in the paternal line, as in other eases of 
purchase. 

In Good right v. Il r clls,>(n) James Selby, 
serjeant at law, agree*! for the purchase of 
the estate in question, and paid for it, but 
died before any conveyance was made of it 
to him, having by his will (made subse¬ 
quent to the agreement) devised “ all the 
“ rest of his real and personal estate, what- 
“ soever and wheresoever, to his said wife, 

in trust, that she do thereout educate 
“ and maintain his said son, until he should 
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attain the age of twenty-one years, and 
until he should have sufficiently settled 
et and secured to and upon his the tes- 
“ tator’s said wife, what is to be settled 
<c upon and given to her as aforesaid, and, 
“ afterwards, in trust to convey and dis- 
“ ]>ose of all the then rest of his real and 
k ‘ personal estate, and the produce thereof, 
to his said son, his heirs, executors, and 
“ assigns; but in case his said son should 
“ die without issue, before lie should attain 
“ his said age of twenty-one years, then in 
lt trust, &c.” After the testator’s death, a 
conveyance by lease and release of the estate 
in question, was made to Mrs. Selby, the 
widow, who died before the son attained his 
age of twenty-one years, and he afterwards 
attained that age and died in 1772 , having 
been always in possession of the estate after 
the death of his mother, and having de¬ 
vised it to charitable uses, which devise was 
void by the statute of mortmain. The lessor 
of the plaintiff was his heir at law on the 
part of the mother, and the defendants his 
heirs at law oil the part of the father’s 
mother. 

Lord Mansfield, (after stating the case,} 
observed;—Serjeant Selby, after his purchase, 
was owner of the equitable estate, and had 
a right to go into chancery to compel a 
eonveyai ce. After his death, the vendor 
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on the condition of the son’s living till 
twenty-one, and making a certain provision 
for her, was to be absolutely in trust for him. 
He outlived his mother, and, on her death, 
the trust estate was completely vested in 
him, (the subsequent limitations in the will 
being on contingencies which never hap¬ 
pened,) and the legal estate descended to him 
from her. The question is, to whom the whole 

estate descended on the death of the son ? 

> 

For it did descend, the devise to charitable 
uses being void. If it descended from the 
mother, the lessor of the plaintiff takes as 
heir at law. But, it was contended, that, 
though he is heir, there is a trust for the 
paternal heirs ; and it was said to be .set¬ 
tled, that the court will not suffer a trustee 
to recover in ejectment, against the cestui 
que trust. When this was mentioned on the 
trial, I said, as I did the other day, in the 
case of Doe v. Pott, that'this rule is subject 
to the qualification of its being clearly the 
case only of a mere trust, for then, by 
taking notice of it, («) the court prevents 
delay and expence ; but it will not decide 
when tlierO is a doubt, but leave the ques¬ 
tion to a jurisdiction which regularly takes 
cognizance of matters of trust. The coun¬ 
sel said, there might, perhaps, be cases on 
the subject, and the parties wished to have 
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the opinion of the court. Now, who is to 
be considered as heir at law on, this eject¬ 
ment? It would be sufficient, for* the 
judgment which I shall deliver, to say, that it 

is not a clear case, that the lessor of the 

* 

plaintiff is a mere trustee, for, that point 
being doubtful, he is entitled to recover at 
law, as he certainly has the legal right. But 
I will go farther, and throw out some ob¬ 
servations, to shew, that it is not only 
doubtful, but that the inclination of my 
opinion is, that you cannot support such a 
trust. A case so circumstanced, in every 
particular, probably never existed before, 
and, perhaps, never may happen again. 
But, cases must often have happened on 
which the general question would arise; viz. 
whether, 'when cestui que trust takes in the 
legal estate, possesses under it, and dies, 
the legal and equitable estate shall open on his 
death, and be severed by the different heirs? 
Consider it, first, upon authority; and, 
secondly, upon principle. 

1st. No case J,ias ever existed where it 
has been so held; none where the heir at 
law of one denomination, has, on the death 
of the ancestor, been considered as a trus¬ 
tee for the heir at law of another denomi¬ 
nation, who would have taken the equita¬ 
ble estate, if that and the legal estate had 


2d'. On principle, it seems to me impos¬ 
sible ; for the moment both meet in the same 
person, there is an end of the trust. He 
has the legal interest, and all the profits, 
bv his best title :—A man cannot be a trustee 

j 

for himself . Why should the estates open 
upon his death? What equity has one set 
of heirs, more than the other? lie may 
dispose of the whole as he pleases, and, if 
he does not, there is no room for chancery 
to interpose, and the rule of law must pre¬ 
vail. The case in the Common Pleas(e) is 
an authority, if it went on this "round, 
and I am told it did. There, the cestui que 
trust taking the legal estate as a purchaser, 
the descend was altered. Qua cum que via data, 
therefore, the lessor of the plaintiff is infi¬ 
lled. If the question is doubtful,'then, in 
this court, t he legal right must prevail, and, 
if the weight of opinion and argument is, 


that the legal estate must draw the trust 
after it, the case is stijl stronger against the 


defendants. 


Wilks , Justice—I entirely agree with my 
lord as to the legal estate; but my doubt 
is, what has become of the equitable use: 

let us see how the facts stand. The money 

%> 

was paid by the father, but lie died before 
any conveyance ; devising as stated in the 






case. Now what was the antient useT It 
was to the heirs cat parte paternd. I do not 
agree, that there is no difference as to the 
different heirs—When the question is be¬ 
tween those of the paternal, and those of 
the maternal line, the law always gives the 
preference to the former. After the father’s 
death, a conveyance was made to the widow 
and her heirs, in trust. So, the estate in 
her was not absolute, but charged with the 
trust. Suppose the son, in his life-time, 
had called in the legal estate, and become 
a purchaser, there is no doubt, but, in that 
case, the paternal heirs would have suc¬ 
ceeded. There having been no such convey¬ 
ance t o him, the legal estate descended to him 
from the mother. But I think he took it 
clothed with the trust, and subject to the 
ancient use: 1 do not say he was a trustee 
for himself, but this ancient use remained 
uncontrolled, and revived, as between the 
different heirs, on his death ; no act having 
been done to alter it. If therefore the ques¬ 
tion were to come before me in another 
court, I should, decree a trust in the lessor of 
the plaintiff. But he certainly is inti- 
tled to the legal estate, and that is enough 
here. 

Ashhurst , Justice, added—We all agree, 
that, if there is a doubt as to the trust, the 
lessor of the plaintiff is inti tied to the estate 


cessary to give any opinion on tlie other 
point. But, as it has been moved, I will 
mention, that I am inclined to be of opi¬ 
nion, that the trust, as well as the legal 

o 

estate, shall go to the heirs ex partepaternd. 
To r support the contrary position, it must 
be said, that the son took as trustee for 
himself and his paternal heirs ; for I do not 
see how the estate shall open for the heirs, 
if he was not himself a trustee: I never 


knew any case where the court held, when 
an estate came by descent, that the heir 
was a trustee although the ancestor was not. 

O 

The case in the Common Pleas goes a great 
way to determine this question; for it shews, 
that, where the trust and legal estates join, 
they shall both go according to the legal 
estate. 

« 

Buller, Justice, observed—I am entirely 
of the same opinion with my lord, and my 
brother Ashliurst, on both points. Outlie 
first, we are all agreed. As'to the second, it 
is observable, that no case has been cited. 


nor do I believe any ever existed, where, 
in a court of equity, an heir of one sort lias 
been determined to hold as trustee for an 


heir of the other sort. In a court of law, try 
the question by the principle stated by Mr. 
Batt, (one of the counsel) viz. that, where 
two titles unite, the party shall be in of the 
best. What is the better title here? The clear 

fee-simnlp pstnfp ivhirh dpsirpndfd from the 


mother. I think there is a mistake in tak*v 
ing the heirs on either side into considera¬ 
tion. They had no interest during thpflife 
of the ancestor; the whole was. inching. 
The only person to be considered isthe>«Sf 
cestor, who was seised in fee^oth of the 
legal and equitable estate. A cfise has been 
put, which does not, in my opinion, vary 
the question, viz. the case Of the son’s hav¬ 
ing called for a conveyance. However, as 
the mother died before he came of age, and 
she was not directed to convey till then, 
that case does not apply. We are to‘ take 
the facts as they stand. To be sure, if he 
had taken the legal estate by purchase, the 


paternal heirs would have been intitled, but 
as he took it by descent from liis mother, 
(and the case would have been the same if wte 
suppose her to have lived beyond his agebf 
twenty-one, and that he never called for the; 
conveyance,) I think the trust was merged 
and gone. 

O • 

For the purpose of trying whether in 
this case the paternal heir had any equity 
against the maternal heir, a bill was filed 
in Chancery, and the case received a detexr 
mination in that court in favor of the ma¬ 
ternal heirs.(a) The court observed—Then 
the next question is, ^whether upon the 






case made by the plaintiff, he is inti tied to 
an equity. The question at law was clear: 
there could be no question about that; but 
the judges intimated their opinions upon 
the equitable point. The argument of Mr. 
Justice Wilson was more equitable than legal. 
We have an intimation of the opinion of 
Lord Mansfield, and a strong opinion of 
the judges Ashhurst and Buller against the 
equity. Mr. Justice Willes’s opinion was 
in favor of the equity. The question now 
is, ydiether upon the case now coming be¬ 
fore a court of equity, the opinion of the 
three judges is such as this court will follow. 
I do not say, the case is free from all diffi¬ 
culty ; and there may be good reason to 

. \ 

contend, that the situation of the trustee, 
shall not affect in any degree the estate 
coming from him to his cestui que trust: 
but I must not lay that down too broadly ; 
for that is not the fact. In Philips v. 
Brydgcs, ( a) 1 stated as an universal proposi¬ 
tion, that wherever the legal and equitable 
estates uniting in the same person, are 
co-extensive and commensurate, the lat¬ 
ter is absorbed in the former. I stated, 
and I think I was warranted in so doing, 
that no act of the trustee, can in any degree 
vary the right of the cestui que trust; but I 
did not state, nor upon full consideration 
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ain I prepared to say, that it was ever held 
that the situation Of the trustee, and the 
operation of lkw, arising from that situa¬ 
tion, and the relation to the cestui qitS' 
trust, does no# make considerable diffdf^ 
ence in the estates to be taken 4 : as, for in¬ 
stance, supposing the trustee was an an¬ 
cestor of the cestui que trust, and dies ; and 
then the cestui que trust dies : is there any 
doubt that his widow would be dowable: 
though if the cestui que trust died first, sh& 
unquestionably would not. It has been 
argued, that the trustee is a mere instru¬ 
ment, and his situation or act can have no 
effect at all upon the estate. I have put a 
case, where the fact being, that the legal 
estate descends upon the cestui que trust and 
is united with the trust-estate, he becomes 

1 ' 

solely seized at law, and both his widow 
and heir are intit led. Therefore, the situ¬ 
ation of the trustee .(I do not say his act) 
may make a considerable, difference. If the 
widow of Mr. Selby had conveyed to tlie 
son, it is clear he }vould have taken. an 
estate descendible to his heirs ex parte pa- 
tcrna. Suppose she had made a feoffment 
to the use of herself for life, remainder to 
her son ; she would have had no intention 
of giving the estate in any new line : (it is 
to be supposed, she would rather it should 
continue it in the line, that would carry it 
to her own heirs ; but that act, though not 
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done with that view, would have such an 
effect. So, where an heir takes by devise 
instead of by descent, the consequences arc 
different: but that was never insisted on as 
a ground of equity. If an Iieir ex parte ma- 
ternd takes by devise, that would Jet in his 
heirs ex parte pater net; and if they fail, his 
heirs ex parte maternd also: if he takes by 
descent, he wotild only take an estate de¬ 
scendible to his heirs ex parte maternd , and 
yet if he can take by descent, the law 
makes him take so. The case of an escheat 
does seem a hardship upon the line of heirs 
that would have succeeded, if Mr. Selby 
had taken from his father. That is the 
only argument, that pressed upon my mind. 
Where the person himself has an equal, co¬ 
extensive, estate at law and in equity, the 
legal shall prevail, notwithstanding the case 
I have put of the escheat. I have not 
found, that courts of equity have ever upon 
that circumstance held,‘that he is not to be 

I 

considered as having a co-extensive estate 
in law and equity. 

The case relied upon in Phillips v. Bryd- 
ges , was Wade v. Paget, 1 Bro. Chan. Cas. 
363. There Lord Thurlow Jays down a uni¬ 
versal proposition, to which I am inclined 
to accede; that where the estates unite, the 
equitable must merge in tlv' legal. That 
was the principle of the opinion of the 

in docs in (inndrifrht 7 ). Wells : and nnon con- 


Therefore that being to be 


sideration I am inclined not to lay any re¬ 
striction upon or to narrow it in any respect, 
but to hold, that by whatever means, whe¬ 
ther by conveyance or otherwise, a person 
obtains the absolute ownership at law of the 
estate, though he acquired that by an equi¬ 
table title, and both either caine together or 

J O 

are afterwards united in him,, the legal will 
prevail, the equitable is totally gone for the 
purpose of being acted upon by any person 
in this court, 
laid down universally, this demurrer must be 
allowed agains t the plaintiff claiming as heir 
ex parte paterna. 

In this place the case of Goodright v. Searle 
must . be rem embered, as proving that 
when a person has a fee, subject to an execu¬ 
tory devise in his mother, and the interest 
under the executory devise descends to him, 
and the event happens on which the execu¬ 
tory devise is to operate, the descent from 
the mother will govern* the title ; conse¬ 
quently the interest by executory devise is 
not extinguished in the fee. On this case a 
more ample discussion will be found in a 
subsequent division. 
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On the Merge)' of Estates-tail, and their Ex-* 

cmption from Merger. 

Estates-tail are privileged from merger ; 
and Blackstone (a) has said that a man may 
have in his own right both an estate-tail and 
a reversion, and the estate-tail, though a less 
estate, shall not, merge in the fee ;(//) and it 
was his opinion that estates-tail are protect¬ 
ed and preserved from merger by the opera¬ 
tion and construction, though not by the 
express words of the statute de donis; and 
that this operation and construction arose 
probably upon the ground that in the com¬ 
mon cases of merger of estates for life, or 
years, by uniting with the inheritance , the 
particular tenant had the sole interest in them, 
and had full power at any time to defeat, de¬ 
stroy or surrender them ; and therefore when 
such an estate united jvith the reversion in 
fee, the law considered' it in the light of a 
virtual surrender of the inferior estate. But 

he observes that in an estate-tail the case 

* 

was otherwise, that the tenant for a long 
time, had no power at all over it, so as to 
bar or destroy it, and now can only do it by 
a certain special mode, as by a fine or reco¬ 
very, and the like : it would therefore have 
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been Strangely improvident, to have per¬ 
mitted the tenant in tail, by purchasing the 
reversion in fee, to merge his particular estate 
and defeat the inheritance of his issue ; and 
that hence it has become a maxim that a 
tenancy in tail which cannot be surrendered, 
cannot also be merged. For the same reason 
that an estate-tail cannot merge in the re¬ 
mainder or reversion in fee, one estate-tail, 
as it has been already observed, cannot 
merge in another estate-tail. 

But the gift of an estate-tail to the tenant 
of a like estate-tail, may, if it proceed from 
a reversioner, operate to the same extent 
as a release of the seignory : and if the se¬ 
cond .estate-tail be of greater extent than 
the first estate-tail, then, whether the gift 
proceeds from ar reversioner or remainder¬ 
man, a new intail will be created : as if a gift 
be made to a man and his heirs of his body, 
who is already tenant in tail, male or female; 
or to a man and his heirs of his body gene¬ 
rally, who is tenant in tail, under a gift to 
him and the heirs of his body by a particu¬ 
lar woman. 

These positions are perfectly consistent 
with the doctrine established by the cases 
of Cholmey,{a) and Badger v. Lloyd, (b) already 
cited. The observations in these casea 


(a) 2 Rep. 50. 
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are applicable only to two estates-tail of 
the same extent : and nothing is more com¬ 
mon in practice than to see two estates-tail 
in the same person, either by purchase or 
descent; and sometimes one by purchase 
arid the other by descent ; and the issue 
under each intail will take according to the 
priority in the creation of that intail. 

It was certainly in favor of the issue that 
estates-tail were privileged from merger ; 
and it is in consequence of an equitable con¬ 
struction of the statute de donis, that the 
estate-tail does not merge, when the estate- 
tail and the reversion or remainder in fee, 
meet in the same person. And it should 
seem that it is only as against the tenant in 
tail, when he has the two estates, and the 
issue in tail, when the time'of the estate-tail 
and also the immediate remainder or rever¬ 
sion in fee, are vested in a stranger, that the 
estate-tail, or rather the ownership of that 
estate, is exempted from merger : for ac¬ 
cording to Gilbert , in his Tenures, a grant by 
tenant in tail to the reversioner, will ope¬ 
rate as a surrender, namely, (for so the pro¬ 
position must be understood,) as a surrender, 
between all persons claiming under the re¬ 
version and not as against the issue in tail; or 
only quodam modo against them. Till barred, 
the surrender is voidable. lor the same 
reason that the time of theestate-tail may be 

considered as surrendered _ it mav. in a rase 
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with corresponding circumstances be con¬ 
sidered as merged. ■ 

The statute of intails would have been of 
little effect if the estatei-tail had not been 
protected from merger, (a) and in Wiscofs 
case, the opinion of the court was, that if 
there be tenant in tail, the remainder to his 
right heirs, he may grant his remainder over 
or devise ; for an estate-tail cannot drown, 
nor be surrendered, nor be extinct by ac¬ 
cession of a greater estate. 

But this peculiarity of an estate-tail, and 
its exemption from merger, continue so 
long only as the privileges of the statute 
dc donis in favor of the issue, are annexed 
to that estate. 

From this deduction, it appears in the 
most satisfactory manner that the exemption 
from merger !s for the benefit of the issue. 
It has been already observed, that an estate- 
tail, after possibility of issue extinct, or an 
estate-tail which by means of a fine barring 
the issue of their right of succe sion under 
the intail, is converted into a determinable 
fee, will merge : and it may be advanced as 
a general rule, that when there is not any lon¬ 
ger a possibility that the issue in tail can claim 
a right to inherit the estate in that charac¬ 
ter, and per formam doni , the estate-tail 
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ceases to retain the quality of being privi¬ 
leged from merger. 

That an estate-tail after possibility of 
issue extinct is subject to merger, has been 
sufficiently proved by the several Authori¬ 
ties already adduced in support of that posi¬ 
tion; and that an estate-tail is not exempt 
from merger, when the right of the issue 
under the intail is destroyed, is clear from 
the cases of Holt v. Sam bark, Symonds v. 
Cudmore, Kingaston v. Clarke, and Karl of 
Shelborne v. Biddulph. 

In Holt v. Sambach,{a) Sir William Catesby 
being tenant for life of land, the remainder 
in tail to Robert, his son, remainder in tail to 
himself, remainder to Robert in general.,tail, 
the remainder in fee to himself, granted a 
rent of ten pounds a year out of the intailed 
lands to William Sambach in *fee ; and Sir 
William and Robert his son levied a line with 
proclamations to the use of the said Sir 
William in fee, and afterward the said Sir 
William enfeoffed Sir Thomas Holt and died. 
Robert had issue Robert,, and died; and the 
court was of opinion that this grant in fee 
was good ; for he had an estate for life in 
possession, and an estate of remainder intail, 
and remainder in fee to himself to charge, 
and then the fee-simple passed by the grant; 
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and although Robert the son might have 

avoided it, yet, when he had barred the 

* 

estate-tail by a fine to the use of Sir Wil¬ 
liam, now Sir William Catesby , had by the 
acceptance of this estate to himself, avoided 
the means by which he might have avoided 
the rent; and that although in Bredon’s case 

k / 

when tenant for life and he in remainder in 
tail, join in a fine rendering rent to tenant 
for life, that passeth from every one, which 
might lawfully pass, and that the rent con¬ 
tinued after the death of him in the re¬ 
mainder in tail without issue, yet in this 
present case the estate was barred by the 
line; united to that estate which William , 
the - grantor had, and then William was 

seised in fee, and the rent made unavoid- 

% 

able. 

In Symonds v. Cudmore[a ) Sir Nicholas, 
Martin was tenant for life with remainder in 
tail to William his‘eldest son, and having a 

• * o 

power to make leases for twenty-one years, 
or three lives, reserving the antient rent, 
made a lease to Clement West come for nine¬ 
ty-nine years, if Richard and Nicholas West- 
come should so long live, reserving the an¬ 
tient rent, which was eight pounds ten shil¬ 
lings per annum. 


MO 




Sir Nicholas Martin died, leaving issue 
Nicholas Martin his eldest son and heir, who 
being then seised of the remainder in tail, 
and also of the reversion in fee expectant 
On the determination of that estate, did by 
indenture release the said rent, and before the 
determination of the aforesaid lease made 
by his father, demise the premises to 
Elizabeth West come for ninety-nine years, if 
George ana William Westcomc should so long 
live, to commence after the determination 
of the first lease. 

William, Martin (Wed, leaving issue Nicho¬ 
las Martin his eldest son and heir, who be¬ 
ing the issue in tail, levied a fine to the use 
of himself and Ids heirs? Afterwards, the 
first lease determined, then Nicholas Mar - 

I' 

tin entered and made a lease to the plain¬ 
tiff Symonds , upon whom Cudmore the de¬ 
fendant (being the assignee of the second 
lease) entered, and whether his entry was 
lawful was the question. 

One of the arguments offered in support 
of his right of entry was-, that the estate 
was in being; that though it might be bar¬ 
red by the fine, yet it was not extinct ; that 
the estate-tail was not extinguished by this 
fine, because the law would suppose an ex¬ 
istence of it in the cognizee to prevent a 
wrong ; and that therefore where such an 

Pvif-Q rue inh'rnnvftfl wifll o fpp if sVmillli 
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have a being against this wrongful and 
tortious lease. » i 

The determination was in favorof the lease 
made by William Martin, and against the 
right of the con usee in the fine to avoid the 

H * 

lease. The court held, that this lease was 
an interest derived out of the estate-tail, 
and that it also charged the reversion in 

o 

fee; that the estate-tail was extinct; for if 
it should be otherwise, then there would 
be two fee-simples in one and the same per¬ 
son ; a, qualified fee determinable upon the 
death of tenant in tail dying without issue, 
and an absolute fee out of the reversion, 
which could not be ; that William Martin , 


the tenant in tail, having also the reversion in 

• 7 o 

/cc, the lease made by him issued out of 
both the (Mates; and the is ue in tail had 
extinguished the estate-tail by levying of 
the fee, so that the conusee must be in of 
the reversion in fee. (a) 


This case, with a view to the subjee un¬ 
derconsideration, is reported more pointedly, 
and at the same tqne more briefly by Sal- 
keld.{b ) Agreeable to his report of the ease, 
in ejectment a special verdict was found, 
upon which the case was tenant in tail in rever¬ 
sion after a lease for years, remainder to tenant 
in-tail in fee, made a lease to commence at 
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a day to come, and died before the day 
having issue. After the death of tenant 
in tail, but before the day the issue levied 
a fine. In this ease the whole court agreed, 
that the remainder in fee stood chargeable 
with the lease, and that it should have been 
served out of the remainder in fee, had tenant 
in tail died without issue. 

Secondly, it was held that the estate-tail 
was extinct by the fine as much as if the 
tenant in tail were dead without issue: first, 
because two estates immediately expectant upon 
one another cannot subsist in the same person ; 
secondly, because by II en. 8. c. 36. the 
fine is declared to be a bar and a discharge 
of the estate-tail; thirdly, because the sta¬ 
tute of Westminster 2. having made estates- 
tail a kind of particular estate, they are ( the 
protection of the statute being gone by the Jine) 
like all other particular estates subject to mer¬ 
ger and extinguishment , when united with the 
absolute fee. 

' n 

So in the Earl of Shelburne v. Biddulph, 
Esq. the principle of this last determination 
was recognised and acted upon, both by 
the court of Chancery, and afterwards, on 
an appeal by the House of Lords; and it 
was held, that the merger operated as well 
in favor of equitable rights depending upon 
contract, as, in favor of estates subsisting 
under grants by the reversioner. The case 
is lnm>\ lint from its iirmnrtnnre deserves 
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the fullest consideration: the facts were,(a) 
Charles, Lord Shelburne , being intitled to 
the inheritance of the lands of Logamarley, 
otherwise Annasclan and Ballyngown, in the 
King's county, [in fact to an estate-tail, 
with remainder to his brother Henry in tail, 
witlureversion in fee to himself,] subject to 
the dower, or some interest for life of his 
mother Elizabeth Lady Dowager Shelburne ; 
he, together with his said mother, by in¬ 
denture dated the 7th Dec. 1692, granted 
and demised the said lands to Henry Salmon, 
his heirs and assigns, for the lives of the 
said Henry Salmon, Henry Salmon the 
younger, his son, and Robert Hutton', at 
the rent of ten pounds a year for the first 
three*years, and fifteen pounds a year for 
the residue of the time; and Lady Dowa¬ 
ger Shelburne and Lord Charles thereby 
covenanted with Henry Salmon, the lessee, his 
executors, administrators and assigns, that 

7 % O 7 

if, upon the death of either of the lives named 
in the lease, the said Henry Salmon, his exe¬ 
cutors, administrators or assigns, should be 
inclined to name a new life in the place of 
him so dying, they would, upon request, 
perfect a lease of the lands for a new life, 
under the same rents and covenants as in 
the then lease, provided that the said Henry 


Salmon , his executors, administrators or 
assigns, should pay fifteen pounds in con¬ 
sideration of such renewal, within three 

i 

months next after such death, to the said 
Lady Dowager Shelburne and Lord Charles , 
.their executors, administrators or assigns, 
or either of them. # 

This lease, by assignment, became after¬ 
wards vested in Nicholas Bicldiilph , the re¬ 
spondent’s grandfather, to whom the said 
Charles Lord Shelburne, by indenture, dated 
the 25th of October, 1694, also granted the 
towns and lands of llathrobbin, Curragh and 
Bredagh, with other lands lying in the barony 
of Ballyboy, in the King’s county, to hold 

to him, his heirs and assigns, for the life of 

* 

Charity Biddulph, wife of Nicholas the lessee, 
Francis Biddulph, his son, and"heir (father 
of the respondent) and Alice Biddulph, eld¬ 
est daughter of Nicholas the lessee, and the 
life of the survivors and survivorof them, and 
for and during the life ail'd lives of such per¬ 
son or persons as by virtue of the said deed, 
should, from time to time, successively and for 
ever be added thereto, at the yearly rent of 
eighty pounds ten shillings and sixpence for 
the first six years, and the yearly rent of a 
hundred and three pounds three shillings 
and ten pence, for the remainder of the 
term. Ar\d there was a covenant on the 
part of Charles , Lord Shelburne , his heirs 
and assigns fnr a nernetnal renewal of this 


lease, by inserting a new life, in the roomand 
stead of every life which should fail, from 
time to time, upon the lessee, his heirs and 
assigns, paying half a year's rent (according 
to the respective reservations therein con¬ 
tained, for that half year wherein such life 
should so cease or fail) over and above the 
annual rent reserved, and nominating a new 
life within twelve months after the failure 
of each of the lives then in being, or to be 
afterwards nominated. 

Another like lease was granted by Charles 
Lord Shelburne , by another indenture, 
dated the 10th October, 16’95. 

Charles Lord Shelburne died in April 
IG 96 , without issue and intestate; and upon 
his death, Henry Earl of Shelburne, his bro¬ 
ther and heir, possessed his personal estate, 
and became intitled to several estates of the 
yearly value of one thousand pounds and 
upwards, of which ‘Lord Charles died seised 
in fee-simple, ancf which descended to the 
earl as his brother and heir at law. And 
he claiming title tjo the inheritance of the 
several estates comprised in the before men¬ 
tioned leases, (subject to the jointure 
estate of the dowager Lady Shelburne, in part 
of the lands) received the rent reserved upon 
those leases from time to time, as they be¬ 
came due; and in Easter term, 1697? the earl 
levied a fine with proclamations, of the said 
demised estates. Afterwards, by indentures 






of lease and release, dated the 15th and 
l6th of April, 1697, in consideration of a 
marriage then intended, and which after¬ 
wards , took effect, between the Earl and 
A rabella Boyle, and of her portion, Lady Shel¬ 
burne- and the earl limited and conveyed the 
estate comprised in the said leases, and the 
other estates which had descended to the 
earl, as heir of his brother, to the use of the 
earl and his heirs, till the marriage ; and 
after the marriage, to other uses ; with a 
covenant for enjoyment free from all former 
incumbrances; other than and except the 
several leases then in being thereof, under 
the several rents thereon respectively re¬ 
served. 

On a bill filed for specific performance of 

the covenant for renewal, the court declared 
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their opinion, that the respondent was in- 
titled to renewals of the three leases in the 
pleadings mentioned, according to the cove¬ 
nants in the said respective leases, upon 
payment of the rent and arrears and lines, 
with interest; and that upon payment of 
such rents, arrears, and lines, with interest, 
leases should be respectively granted by the 
appellants, for the lives in the bill mention¬ 
ed, according to the covenant of renewal for 

7 O 

ever. 

From this decree there was e:i appeal, and 
on behalf of the appellants it was argued, 

ll»at tf'iicinl in fait at law inrlenendent of the 



statute of 32 Hen. 8. had no right to make 
a lease absolutely to bind the issue in tail, 
and much less the remainder-man, and that 
even by that statute, a tenant in tail has no 
power to grant leases to bind those in re¬ 
mainder ; and therefore the leases in ques¬ 
tion were absolutely void as against the 
appellant, Earl Henry, who did not claim 
under Lord Charles, or as issue in tail, but 
as remainder-man. It was argued that it 
might be objected, that Lord Charles, who 
granted the leases, was tenant in tail, with 
remainder to the earl in tail, and a reversion 
to Lord Charles in fee ; that therefore not 
only the estate-tail was bound, but the re¬ 
version also ; and as the earl had by fine 
destroyed the estate-tail, in order to acquire 
an absolute power over the estate, the prior 
grants of Loud Charles should take place of 
any subsequent uses by Earl Henry, and 
would therefore bind the estate in his 
hands. * * 

But to this it was said to be an answer, 
that the estate-taij out of which the leases 
first arose being spent, and the earl not 
claiming under it, but bv a distinct limitation 
to himself in tail male, his line could not let 
in Lord Charles's leases upon that estate, 
which came in lieu of the earl's estate-tail ; 
npr could it,by consolidating the two estates, 
let them in upon the reversion ; both because 
the earl acquired a new estate, and because 
the uses of the fine were never declared to 



him in fee, but directly to the uses of the 
settlement ; by which, in consideration of 
his own marriage, the earl had an estate for 
life only, with remainder to his first son, (the 
Other appellant ;) and these estates arose and 
were gianted out of the estate-tail, which 
the earl had before the fine, and not out of 
the reversion. But even if the fine did let 
in the leases, the most that could be insisted 
on was, that it, let them in during the con-r 
tinuance of those leases only, and could not 
extend to leases not then in being: for there 
could be no ground of equity to carry it far¬ 
ther, and make the fine give them a greater 
benefit than the law gives them ; which is 
the mere legal effect of an act done for ano¬ 
ther purpose, and by accident only turns to 
their benefit, without any precedent right 
to it, or any consideration for it ; and there¬ 
fore, with respect to the respondent, totally 
voluntary. It was said* it might also be 
objected that in the settlement made by Earl 
Henry there was an exception of the leases ; 
and consequently this must establish them, 
and every covenant in them. To this it 
was alleged to be an answer, that Earl Henry 
at that time, which was very soon after the 
death of his brother, had no notice of these 
leases; but there being many upon the estate, 
it was a prudent caution in die covenant 
against incumbrances, to except the leases ; 
by which, however, nothing more was intend- 
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any breach of covenant, or any loss or da¬ 
mage that might ensue therefrom. But 

o O 

there could be no ground for insisting, that 
the exception in the covenant should esta¬ 
blish or confirm the least s, any otherwise 
than so far as they were good and available 
in law ; and much less that the respondent, 
or those under whom he claimed, who were 
no parties to the settlement, nor gave any 
consideration for this benefit, had a right to 
come into a court of equity, to have the 
benefit of this exception, or any supposed 
agreement implied in it, in their favor. On 
the other side it was contended, that by the 
fine which Karl Henry levied in l697> the 
estate-tail limited in remainder to him by 
the settlement of 1679, was barred and ex¬ 
tinguished', in Jthe same manner, to all in¬ 
tents and purposes, as if he was dead with¬ 
out issue ; and the reversion in fee, which 
descended to him* as heir of Tord Char/cs, 
immediately took’effec,t in possession; and as 
the new uses in the marriage settlement of 
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16*97 3 arose out of that reversion in fee, they 
were therefore subject to all antecedent in¬ 
cumbrances and engagements which could 
affect that reversion. That as this reversion 
in fee, after it had taken effect in possession 
by means of the fine, was specifically bound 
by the covenants for perpetual renewal; 
and as such covenants are considered as real 
agreements, and go with the land, so they 
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formance, and will in equity affect the legal 
interest of all those who take the estate with 
notice of them. That all those claiming 
under the settlement of l697> had notice of 
t hese leases and covenants, and were as much 
bound by an equitable lien upon the lands, 
as Earl Henry himself; especially in favor 
of lessees who had made very great improve¬ 
ments, and were therefore to be considered 


as purchasers of the right of renewal. 

After hearing counsel on this appeal, the 
following question was put to the judges; viz. 
whether by the fine levied by the appellant, 
Earl of Shelburne, in Easter Term, 16’97 j the 


reversion in fee of the estate in question was 
let in, subject to the leases in question made 
by Charles Lord Shelburne , and the covenants 
therein contained for a perpetual renewal l l 
And the Lord Chief Justice of the King’s 
Bench, having delivered the unanimous 
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opinion of the judges to this effect, viz. 
that the leases for lives then in being were 
good and effectual, as being served out of 
the reversion in fee which Lord Charles had 
when Ire made them, and which was then in 
Lord Henry ; and that the covenants for 
renewal were binding on Lord Henry, as a 
lien on the same reversion, which he had 
let in by barring, discharging, and extin¬ 
guishing his estate-tail : it wa~ ordered and 
adjudged, that the appeal should be dis¬ 
missed, and the decree therein complained 
of affirmed. 
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to have escaped notice. When the estate- 

tail of Lord Charles determined, the leases 

were determined as against the remainder- 
# ° 

man, as owner of the remainder, andsubsisted 
only as against him, as the owner of the re¬ 
version in fee. The estates granted by the 
leases, therefore, were mesne estates between 
the estate-tail of Earl Henry and his re¬ 
version in fee, and this Interposed estate 
did in point of law keep the estate-tail, 
of Earl Henry, and the determinable fee 
derived from his fine distinct from the re¬ 
version in fee, and ought on principle to 
have been considered as a protection against 
merger, and consequently to have suspend¬ 
ed the operation of the leases, and- of the 
covenant for renewal, until the estate-tail 
of Earl Henry, was spent, and to have left 
him at liberty to have suffered a recovery, 
to enlarge his estate-tail into a fee-simple, 
and bar the reversion in fee, and the leases 
and covenants fof renewal as depending on 
the reversion. 


The suit, lioweyer, was only for the per¬ 
formance of the covenant for renewal. 
That covenant was treated as attaching on 
the inheritance as if accelerated by merger; 
without regarding the intervening terms of 


years which prevented the merger : so that 
the title under the leases might, for the 
purposes of enjoyment*, have been sus¬ 
pended while the title under the renewals 
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And in Kinaston v. Clarke, (a) “ Thomas 
“ Delahay on his marriage settled his estate 
“ on himself for life, on his wife for life, re-* 
“ mainder to trustees to preserve contingent 
“ remainders, remainder to his first and every 

‘ f other son in tail male, remainderto himself 

» 

“ in fee; and there were issue a son. Thomas 
<e the father died indebted by bond, the son 
“ died afrerwards without issue, but by his 
“ will had devised the estate to the defend- 
“ ant Clark in fee.” 

And Lord Ilardwicke , after treating the 
reversion in fee, as chargeable with the debts 
by specialty, observed, “ indeed the son 
“ might have suffered a recovery, and bar- 
“ i ed the reversion in fee, and then the fa- 
“ ther’s creditors would not have come in; if 
“ he had levied a fine only,, it would have 
“ barred the estate-tail, but the reversion 

in fee would have been liable.” 

The cited cases (b) fully establish the 
position that an estate-tail when it no lon¬ 
ger retains the quality of being descendible 
to the issue, may merge, (e) But it can 
merge in those cases only in which the fee 
arising from the estate-tail, and the fee im¬ 
mediately expectant on that estate, meet in 
the same person. By suffering a common 
recovery, the tenant in tail may enlarge his 

(a) 2 Atk. 206.' 

(b) See Perk. 88. , 

(c) Walsingham , s Case, Plow. Com. p. 547. on the principal 
Doint : this case is not law at this dav. 


estate-tail into a fee-simple, and destroy 
all remainders expectant on the estate-tail, 
pud even the remainder or reversion in fee, 
if any, in himself. The operation of a fine 
is not equally extensive. Its effect, when it 
does not cause a discontinuance, (and tenant 
in tail who has not the immediate remainder 
or reversion cannot create a discontinuance,) 
is confined to the estate-tail : when levied by 
tenant in tail without effecting a discontinu¬ 
ance, it may be a conveyance of the fee ; but 
it cannot destroy the reversion or remainder: 
on the contrary, when an estate-tail, and the 
remainder in fee, immediately expectant on 
that estate, are botli in the same person, the 
effect of the fine is to take from the estate- 
tail, the quality of descending to the issue, 
and the time comprised in the estate-tail 
is annihilated in the time of the remainder 
or reversion in fee ; and the right of pos¬ 
session under the remainder or reversion in 
fee is accelerated, an$ the estafe-tail, and 
the time of that estate, become extinguish¬ 
ed. Under these, circumstances, the estate 
in reversion or remainder gives the right of 
more immediate possession. All persons who 
have any claims on that reversion or remain¬ 
der, as a distinct interest from the estate- 

tail, will gain the advantage of this accele- 

" • * 

ration of the estate, to the prejudice of the 
tenant in tail. This is qbvious from the de¬ 
cision in Shelburne and Biddulph. 

* ' i 
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selves in the consequence of merger, by le¬ 
vying a tine instead of suffering a common 
recovery. It may be stated, as a point of 
prudence never to be- disregarded, that no 
tenant in tail who lias the fee by descent, 
from his father or other ancestor, should 
ever levy a line. By attempting to avoid 
the difference of expence, and which is in¬ 
considerable, he'may involve himself in all 
the incumbrances of his ancestor. He also 
renders the deduction, and the evidence of 
his title, more difficult. A purchaser or a 
mortgagee must be satisfied that he had a 

O O 

good title to the fee as well as to the estate- 
tail ; and an inquiry must be made into the 
acts done by the ancestor, and the inqum- 
brances which affect the reversion or re¬ 
mainder. A recovery suffered by'thc tenant 
in tail supersedes the necessity of consider¬ 
ing the title to the reversion or remainder. 
For the reversion or remainder being barred 
by the operation of,the recovery, the acts 
done by the different owners of • this estate 
are immaterial to the title;; they cannot affect 
the lands in the hands of the tenant in tail, 
or the alienee under the intail. His recovery 
has over-reached the right of the reversioner, 
and remainder-men, including himself if he he 
a reversioner or remainder-man, and entirely 
defeated their estates. On the title there¬ 


fore of the tenant ip tail to the estate-tail, 
will depend the future title to the fee-simple. 
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been enlarged into a fee-simple, while in 
those instances in which tenant in tail with 
the immediate reversion or remainder in 
fee in himself levies a fine, and, by that 
means, extinguishes the time of the estate- 
tail in the remainder or reversion in fee, the 
validity of the title will depend on the right 
which the tenant in tail can shew to the se¬ 
veral estates ; for unless he* had a good and 
clear title to the estate-tail, and also to the 
reversion or remainder in fee, and unless 
both estates were free from incumbrances, 
his title to the fee-simple will be exposed 
to objection. 

On the priority of estates granted by the 

tenant in tail, and bv the reversioner or re- 

• ^ 

mainder-man, before that reversion or re¬ 
mainder cilme into the hands of the tenant 
in tail ; and also on the manner in which 
charges created by those persons will affect 
the ownership, in *ihe hands of those who 
claim under the fifie ; some remarks will be 
offered when the consequences of merger, 
as between strangers and those who have 
estates carved out of the several estates, 
which merge, and occasion the merger, are 
considered. The cases of Errington v. 
Errington,(a ) and Sywonds v. Cud?nore,(b) and 
Shelburne v. Biddulph , (tj are interesting on 
this point. 
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Of the Exceptions and Privilege from Merger , 

under the Construction which the Statute 

of Uses has received. 

Other instances of exemption from merger 
arise at law , from the statute of uses, (a) 
Before that statute was passed, uses were 
interests, arising merely from a light in 
equity, to the beneficial ownership ; and not 
from any estate or dominion recognized by 
the law. The tenant of the legal estate, 
was a trustee for the person intitled to the 
use. 

When uses were of this fiduciary nature, 
it frequently must have happened that a le¬ 
gal estate was conveyed upon trust for ano¬ 
ther person, who was previously the owner 
of some estate, immediately preceding and 
susceptible of the operation of merger. As 
often as this circumstance occurred, the le¬ 
gal estate of the trustee merged by the rules 
of law; and the right of possession under 
the estate conveyed to him, to uses, was ac¬ 
celerated. The court of Chancery, which 
alone could compel the feoffee to uses to 
perform the trust reposed in him, protected 
the interest of the trustee ; and, by its 
rules, provided that he should not experi¬ 
ence any prejudice by his agreement to be- 
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come the trustee. Therefore it would not 
allow the cestui que use to call for a convey¬ 
ance of the legal estate, till the time of the 
esta t of the feoffee to uses, which he had 
prior to the conveyance to uses, was expir¬ 
ed, or by means of a feoffment on condition, 
or of a reconveyance or a demise, or by some 
other means, the trustee was placed in the 
like situation in point of benefit, as he stood 
before he accepted the conveyance to uses. 

The precise means by which, under these 
circumstances, the court of Chancery ad¬ 
ministered relief to the feoffee to uses, is not 
known. Nor is the knowledge of the 
practice of the court, very material. For the 
present purpose, it is sufficient to be satisfied 
that this court would not suffer the cestui que 
use to deriwe any advantage, or the trustee 
for supporting the uses to sustain any preju¬ 
dice, as a consequence of the conveyance 
to uses; that, in ppint of law, there were 
several means by which the several parties 
might be placed in that’situation which was 
agreeable to equity, and consistent with the 
nature and extent o’f their several rights. 

C? 

Such was the situation of the parties w hen 
the statute for transferring uses into pos¬ 
session was passed into a law. The scope 
and the object of that statute were to change 
equitable interests into legal estates, and to 
distribute the legal estates among those who 
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the same proportions, and for the same 
periods of time, and under the same restric¬ 
tions, as they were intitled to that ownership. 

For this reason that statute, after enact¬ 
ing that where any person or persons stand 
or be seised, or at any time hereafter shall 
happen to be seised of and in any honors, 
castles, manors, lands, tenements, rents, ser¬ 
vices, reversions' remainders, or other here¬ 
ditaments, to the use, confidence or trust, of 
‘any other person or persons, or of any body 
politic by reason of any bargain, sale, feoff¬ 
ment, fine, recovery, covenant, contract, 
agreement, will, or otherwise, by any man¬ 
ner of means, whatsoever it be, that in 
every such case, all and every such person 
and persons, and bodies politic that have or 
hereafter shall have any such use, confidence, 
or trust, in fee-simple, fee-tail, for term of 
life or of years, or otherwise, or any use, con¬ 
fidence or trust, in remainder, or reversion, 
shall from henceforth stand, and be seised, 
deemed and adjudged, in lawful seisin, estate 
and possession of and in the same honors, 
castles, manors, lands, tenements, rents, 
services, reversions, remainders, and here¬ 
ditaments, with their appurtenances to all 
intents, constructions and purposes in the law 
of and in such like estates, as they had or 
should have in the use, trust or confidence 
of or in the same ; and that the estate, right, 
litlp ami nnssessinn’ flint was in .such person 
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or persons, that were or thereafter should be 
seised of any lands, tenements, or heredita¬ 
ments, to the use, confidence or trust, of any 
such person or persons, or of any body poli¬ 
tic, be from thenceforth clearly deemed and 
adjudged to be in him or them, that had or 
thereafter should have such use, confidence 
or trust, after such quality, manner, form, 
and condition as they had before in or to the 
use, confidence or trust that was in them. 

And also enacting that where divers and 
many persons were or thereafter should hap¬ 
pen to be joint ly seised of and in any lands, 
tenements, rents, reversions, remainders or 
other hereditaments, to the use, confidenceor 
trust of any oft hem that were so jointly seised, 
that ‘in every such case that the person or 
persons which had or thereafter should have 
any such use, confidence or trust in any such 
lands, tenements, rents, reversions, remain¬ 
ders or other hereditaments, should from 
thenceforth have, .and be deemed and ad¬ 
judged to have only to* him or them, that 
had or thenafter should have such use, con¬ 
fidence or trust, sucli estate,possession of and 
in the same lands, tenements, rents, rever¬ 
sions, remainders., and other hereditaments, 
in like nature, manner, form, condition, and 
course as he or they had before in the use, 
confidence or trust, of the same lands, tene¬ 
ments, hereditaments ; introduces an excep¬ 
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gular persons, and bodies politic, their 
heirs and successors, other than those per¬ 
son or persons which was or were seised 
or thereafter should be seised of any 
lands, tenements, hereditaments to any use, 
confidence or trust) all such right, title, 
entry, interest, possession, rents, and action, 
as they, or any of them had, or might have 
had, before the making of that act; and 
with a further exception, (and which is most 
material to the subject of this essay) saving 
and reserving to all and singular those 
persons and their heirs, which were, or 
thereafter should be seised to any use, all 
such former right, title, entry, interest, 
possession, rents, customs, services and 
action, as they, or any of them, might have 
had to his or their oxen proper use, in, or to 
any manors, lands, tenements, rents, or 
hereditaments, whereof they were, or there¬ 
after should be seised to any other use, as 
if that present act had never been had nor 
made. 

The case of Cheney[a) first came before the 
court, at least it is the first case of which 
we have any report upon this provision of 
the statute. Cheney made a lease for years 
to Oxenbridge and Scott, on a secret confi¬ 
dence for advancement of the wife of Cheney; 
and afterwards he made a feoffment to 
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Oxenbridge and others to certain uses. And 
the question was, if the term were extinct 
by the feoffment; and it was decreed in the 
Exchequer by the advice of Wray, Ander¬ 
son, and Manwood, that the term was not 
extinct. This was by reason of the proviso 
in the statute of uses,(a) which saves all the 
interests which feoffees have to other uses, 
or have in the land tg their own use; and be¬ 
cause Oxenbridge had this term to his own use, 
it is not extinguished by the feoffment, 
which he took to the use of another person. 

This provision of the statute extends to 
all cases in which a conveyance is made to 
any person for the purpose of raising uses, 
on the estate conveyed to that persorf. All 
the cases wliicfr have arisen on this statute, 
as well as the words of the statute itself, 
prove that there is an exemption from mer¬ 
ger under this statute, in those instances 
only in which the 4 owner of the term, or par¬ 
ticular estate, is the instrument mediately 
or immediately for raising the uses, so that 
the uses are to arise out of the estate con¬ 
veyed to him. For even at this day an estate 
arising to a feoffee to uses under a declara¬ 
tion of uses, will merge an estate previously 
vested in such feoffee to uses. Also when a 
man has a term, or other particular estate, 
in his own right, and the reversion or re¬ 
mainder is conveyed to him upon trusts 


(«) 27 Hen. 8- 
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which do not execute into estate by force 
of the statute of uses, the legal right under 
the term or other particular estate, will be 
extinguished. This will be in consequence 
of the dQctrine of merger. For the like 
reason it seems that when a termor joins 
with those who have the reversion in making 

o 

a conveyance to a' third person, eitherto uses 
or upon trusts, and although there be an 
express declaration, that the conveyance 
shall not affect the right of the termor, his 
estate will be annihilated. The only mode 
of keeping his estate on foot, is to insert an 
express declaration of use, by way of confir¬ 
mation in his favor. And then there is ra¬ 
ther a new term under a new title, than 
the old term, under the antient title. The 
only ground of contending for the continu¬ 
ance of the term in the absence of such de¬ 
claration, is, that the agreement that the 
term should continue amounts to a declara¬ 
tion of the use. Also when the conveyance 
is by several instruments, and they are all 
made with a view, that the uses may arise, 
when these instruments are completed, the 
several instruments will be considered as 
several parts of the same assurance; and 
although some of the instruments give to the 
party, an estate which must remain with 
him, till the other instruments begin to ope¬ 
rate ; yet this case is within the equity of 

the eveention in the statute* often ns all 
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the objects in the contemplation of the par¬ 
ties, and to be attained through the medium 
of these instruments, is to raise the uses. 
This will appear from the following cases. 

In Sir John Ferrers and Sir John Curson v. 
Sir Richard Fermor and others , John Poory 
let lands for twenty-one years, rendering 
two hundred pounds per annum. After¬ 
wards it was covenanted by indenture be¬ 
tween the lessor, lessee and others, that a 
bargain and sale should be made, and a fine 
levied to the use of the lessee, and to others 
and their heirs, to the use of them and their 
heirs, to the intent that a common recovery 
should be suffered against the conusees, with 
voucher of the lessor, who should voufch the 
common vouchee, to the use of the plain¬ 
tiffs, and their heirs. The bargain and sale 

O 

was made by deed inrolled, and a fine was 
levied. In the next term the recovery was 
suffered. On an action of debt, brought for 
two years rent due from the lessee, it was 
agreed by counsel on both sides, and by alt 
the court, that if a fine or feoffment, be to 
lessee for years to the use of a stranger, it 
shall not extinguish the term, but it is saved 
by the statute of 27 Hen. 8. which executes 
the possession according to the use, and saves 
all rights , estates , and interests ; and as at the 
common law, if a termor take an estate to 


(a) Cto. Jas. 049. 


uses, lie shall not be compelled in equity to 
execute the estate, but his term shall be 
saved to him, so the statute does not intend 
to prejudice such as have estates, but to 
preserve, them ; but here the doubt was be¬ 
cause by the line levied, and bargain and 
sale made to the use of the lessee himself, 
and others for a time, to the intent that a 
recovery should be suffered, the term being 
drowned and extinct for the time until re¬ 
covery suffered, whether it should now be 
revived. And all the court resolved that it was 
revived; for the bargain and sale, and the 
fine and recovery, they said, were all but one 
assurance ; and the recovery being executed 
which was grounded on the covenant' was 
quasi a conveyance to the use ah initio; and 
was therefore within the equity and intention 
of the saving in the statute, and was all one 
in judgment of Jaw as a feoffment to an 
use; and they resolved that the term was not 
expired [read extinct] but that both term 
and rent were revived. 

» 

In another case(a) it was said, that if a 
lessee for years be made tenant to the 
praecipe for suffering a comnton recovery, 
that doth not extinguish bis term, because 
it was in him for another purpose. To 
which the whole court agreed. 

O 


From these cases it maybe inferred that if a 
person who has an estate-tail with a remain- 


(a) Fountain v. Cook, 1 Mod. 107. 



der or reversion in fee by descent levy a 
tine, or make a lease and release, and levy a 
tine for the purpose of suffering a recovery, 
and the recovery be suffered, though the line 
singly, or the lease and release and fine, would 
have occasioned a merger, and annihilation 
of the time of the estate-tail, so as to accele¬ 
rate the right of possession under the recovery, 
yet the recovery will be construed part of 
the same assurance ; so that the title will de¬ 
pend wholly on the ownership of the estate- 
tail, independent of the remainder or rever¬ 
sion in fee; and all charges and incum¬ 
brances which depend for effect on the re¬ 
version or remainder will be excluded. But 


to bring the case within this rule, it should 
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seem the recovery must be part of the ar¬ 
rangement of the original assurance, and that 
the recovery, as a substantive independent 


act, cannot produce 


effect of separation. 


this effect: in short, the 
after a consolidation of 


the two estates under the line, 


or under the 


lease, release, and dine, as a distinct assu¬ 


rance, completed before the recovery was 
contemplated^ for a merger which has once 
taken full effect, cannot be defeated by any 
attempt to revive the title under the estate- 
tail, and to enlarge the ownership, under the 
estate-tail, into a fee-simple, in exclusion of 
those who have acquired rights under the 
reversion or remainder in fee, as accelerated 

hv meriver 
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On the Exemptions from Merger , in Favor of 
Joint-tenants , and of contingent Remain¬ 
ders.[a) 

Nor will the doctrine of merger have effect 

in those instances in which the several in- 

« 

terests are limited by the same deed or in¬ 
strument , or take effect in the same instant oj 
time, and in some degree, by the same act ; 
and, (for this is an important circumstance,) 
some other person is concerned in the con¬ 
sequence of the merger, and the merger, it it 
took place and were absolute, would either 
alter the quality of one of two estates in the 
same person, or destroy a remainder intended 
for another person. 

That this ground of exemption from 
merger may be allowed, the circumstances 
which must concur are : 

1st, The several interests must be limited 
by the same deed or instrument, or take their 
effect in the same instant of time, and in 
some degree by the same act. (h) 

When several estates are limited by dif¬ 
ferent deeds, or the estates commence at 
different times; or although they commence 
in point of title in the same instant of time 
they are afterwards so derived that the title 


[a) Purefoy v, Rogers, 2 Sound. 386. 

(h\ T it K 1 Tnet 181. h. RAorpra v. HowrtPR* 2 Mod. ! 


lo one estate or interest, depends on one 
deed or instrument, and the title to the 
other estate or interest depends on another 
jdeed or instrument: or if a will take effect, 
and a descent from the testator take place 
in the same instant of time, and the estate 
under the will, and the estate under the 
descent, come into the* tenancy of the 
same person, so that one of these estates is 
an accession to the other at a different time, 
then there will be a merger. The appli¬ 
cation of these positions will be shewn part¬ 
ly in the additional observations under this 
head of division, and partly in considering 
the consequences of merger, as to joint- 
tenants, and also as to the persons intitled 
to contingentremainders of freehold interest. 
In this place it is to be remembered that 
for all the purposes of merger, and for most 
other purposes a will, and a codicil to that 
will, are parts of one and the same assurance. 

2dly, Some other person must be con¬ 
cerned in the consequence of merger. 

Without the concurrence of an interest, in 
some other person, to be affected by the 
merger, no leason for the exemption would 
exist; nor would the exemption be allow'- 
ed. This is manifest from the case alrea dy 
stated of several limitations to the same 
person ; one for the life of a stranger, the 
other for the life of himself; and the au¬ 
thorities which establish the proposition, 

that the nrinr estate fhr lift* will 


in 


the more remote estate for life. It is also 
elucidated by the case stated from Lord 
Coke, of a lease to a person for years, and a 
further limitation by way of remainder, to the 
.¥ a me person for life. Underthesecircumstanccs 
it is clearly settled, that the estate for years 
will merge in the estates for life, notwith¬ 
standing the several estates are created by the 
same deed, and derive their effect fro man act 
taking effect in the same instant of time. 
That no privilege from merger is allowed 
in those cases, is owing to the circumstance 
that no person except the owner of those 
several estates, would be prejudiced by the 
merger. For when some other person is in 
a legal point of view, as distinguished from 
equity, concerned in interest; or tjie quality 
of the estates would be altered, or a con¬ 
tingent remainder would be destroyed, then 
and then only, the law applies the exception, 
and suffers the several interests to remain 
distinct, or exempt frdm absolute and posi¬ 
tive merger ;{a) at least until the interests of 
those other persons are'determined, or by 
some other means fail of effect. 

The examples and the authorities, which 
will be introduced in elucidation of this 
point, will prove the existence of this dis¬ 
tinction, as far as general principles and a 
series of decisions can establish the law on 
any subject. 

It is observable, however, that though 




the several interests will remain distinct 
lor the purpose of preserving the quality of 
an estate, in favor of a joint-tenant, or sup¬ 
porting a contingent remainder, {a) yet as 
soon as the joint-tenancy ceases, or is sever¬ 
ed, or the contingent remainder becomes 
incapable of effect ; or having taken effect is 
determined, the two estates which were kept 
distinct for this part icular purpose, will unite 
inseparably , and form one single, connected , 
and entire estate. 

To some purposes, indeed, the two estates 
may unite, notwithstanding a contingent 
remainder is interposed between them ; 
and although, for the purpose of supporting 
the contingent remainder, the particular 
preceding . estate is considered distinct 
from the more remote estate, vested in 
the 1 owner of the particular estate; yet 
unless the contingent remainder becomes 

v. / 

vested in interest,, the person who is the 
owner of the several estates, Avill be treated 
as seised of the inheritance from the first 
instant ; and, in the mean time, till the con¬ 
tingency arises, as having a qualified seisin of 
the inheritance, and such seisin will entitle 
him to all the remedies and privileges of 
the owner of an immediate estate of inheri¬ 
tance, (b) as distinguished from the tenant 


(a) 1 Inst. 181. b. 182. a. 

(/>) See also Pnrefoy and Iloger 9 , Hooker v. Hooker* Ess. on 
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of the mere freehold, having a particular 
estate. The case of Jjexeis Bowles, already 
cited, illustrates this doctrine. When two 
estates immediately expectant on each other 
meet in the same person, and the estate in 
possession is in extent, inferior to the estate 
in remainder or reversion, the estate in 
possession will merge. It is not positively 
necessary, that there should be an accession 
of one estate to another, by different acts or 
at different times. An instance, in which 


the accession of the 


reversion makes a dif¬ 


ference, is, when there is an intervening re¬ 
mainder, and that remainder is contingent. 


Under these circumstances, 


such accession 


alone will not occasion a merger, to the 

destruction of the contingent .remainder. 

_ . ^ 

There will be a temporary union and con¬ 
solidation of estates, leaving an opening for 
the contingent remainder, when it can vest 
in interest, (u) 

3dly, That the exemption is allowed in 
those instances only which would either 
alter the quality of one of two estates, in the 
same person, or would destroy an estate, 
intended for some other person, is now to be 

And first, that it would alter the quality 
of one of two estates. This branch of the 
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exemption provides for the ease of joint- 

tenants ; and it may be stated as a clear and 

distinct proposition, that where two estates 

are limited to one person by the same deed 

or instrument, and that person has one of . 

these estates jointly with another person, or 

by entireties zvith that person, there will 

* 

not be any merger as long as the joint- 
tenancy continues. 

This distinction may be even traced in 
the writings of the revered Littleton : («) his 
language is, tc Also, there may be some 
“ joint-tenants, which may have a joint- 
“ estate, and be joint-tenants, for term of 

<f their lives, and yet have several inheri- 

( 

“ tances. As if lands be given to two men, 
“ and to the hejrs of their two bodies begot- 
“ ten, in this case the donees have a joint 
“ estate for term of their two lives, and 
“ yet they have 'several inheritances ; for 
“ if one of the donees hath issue and die, 

p ' 

“ the other who surviveth shall have the 

<£ whole by the survivor for term of his life ; 

“ and if he that surviveth hath also issue and 

die, then the issue of the one shall have 

“ the one moiety, and the issue of the other 

<£ shall have the other moiety of the land, 

“ and they shall hold the lands between 

“ them, in common, and the)^ are not joint- 

“ tenants, but are tenants in common. 

9 » 
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And the cause, why such donees in such 
case have a joint-estate for term of their 
lives, is, for that at the beginning the 
lands were given to them two, which 
words, without more saying, make a 
joint-estate to them for term of their 
lives. For if a man will let laud to ano¬ 
ther by deed or without deed, not making 
mention what estate he shall have, and of 
this make livery of seisin, in this ease the 
lessee hath an estate for term of his life; 
and so in as much as the lauds were given 
to them, they have a joint-estate for 
term of their lives. And the reason why 
they shall have several inheritances is 
this, inasmuch as they cannot by any 
possibility have an heir ,between them 
ingendered, as a man and woman may 
have, &c. the law will that their estate 
and inheritance be such as is reasonable, 
according to the* form‘and effect of the 

O « 

words of the gift; and this is to the heirs 
which the one shall beget of his body, 
by any of his wives, &o. so as it behoveth 
by necessity of reason, that they have 
several inheritances. And in this case 
if the issue of one of the donees after the 
death of the donee die, so that he hath 
no issue alive, of his body begotten, then 
the donor or his heir may enter into 
the moiety as in his reversion, &c. 

although fhe other dnnpe Tinth iwnp alive. 
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,e &c. And the reason is, forasmuch as the 
£c inheritance be several, &c. the reversion 
of them in law is several, &c.and thesur- 
“ vivor of the issue of the other shall hold 
“ no place to have the whole.” 

And in commenting on the text of this 
section. Lord Coke observes, that, “ albeit 
<£ the donees have several inheritances in 
<c tail and a particular estate for the lives, 
£C yet the inheritance doth not execute, and 
so break the joint-tenancy and lie con¬ 
cludes, as Littleton had done, that c£ they are 
joint-tenants for life, and tenants in com- 
“ mon of the inheritance in tail.” And in 
one of the resolutions in IViscot’s case, 

l 

already cited, {a) (a cause between Giles 
plaintiff, and If is cot defendant, and to be 
cited more fully for another point, and as 
furnishing a distinction,) it was agreed that 
where the fee is limited by one and the same 
conveyance, there one may have the fee- 
simple, and the other an estate for life jointly 
with him. The instance given as an ex- 

» O 

ample w as of an estate to three and the heirs 
of one of them; and it was said one of them 
had the fee-simple, and yet the jointure doth 
continue ;• for all is but one entire estate 
created at the same time ; and therefore the 
fee-simple cannot drown the jointure which 
took effect with the creation of the remain- 


(n\ vv; cpAt'a cucp Or 
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der. Of this example of the estate to three, 
and the heirs of one of them, it was said he 
who had the fee could not grant over his 
remainder, and continue in himself an estate 
for life.' 

The reasoning which adduces this point 
of difference is larger than the example to 
which it is applied. The example and the 
observations on the same are of a fee con¬ 
nected with an estate for life ; and forming 
one entire and inseparable interest. 

Notwithstanding the peculiarity of the 
instance selected for the example, (a) the 
general principles, and even the authorities, 
appear to afford sufficient ground for ex¬ 
tending the exemptions from merger to the 
cases of estates perfectly distinct. All the 
industry of the author has not enabled him 
to discover a single authority to the con¬ 
trary : and all the cases and examples which 
are given of merger of estates held in joint- 
tenancy, are confined to joint-tenancy aris¬ 
ing under one deed, and the ownership or 
accession of another estate under another 
deed.(^) 

Perhaps, an exposition may be given to 
the observation of Lord Coke , which will 
make it correspond*in application, as it pro- 


fa) Barker v. Gyles, 2 P.' W. 280. Rogers v. Downs, 9 Mod. 
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bably did in meaning, with the difference 
which has been urged. It may be con¬ 
tended, that his conclusion, drawn from the 
example of Littleton , is only that for the 
purpose of merger there are not several 
estates to drown one in another, though the 
estates are several for the purpose of alien¬ 
ation, &c. Even under these circumstances, 
and those discussed in a former page, the 
reader will see the propriety of forming his 
opinion with caution, and treating this point 
as at least doubtful. 

In pursuing the observations to be made 
under this head or division, the contrasted 
cases of several estates taken under different 
deeds or instruments, or in different instants 
of time, will be introduced. 

Whatever may be the real state of the 
law on this point, all the reasoning on the 
cases applies with equal force, to the in¬ 
stance of two estates .existing separately 
and distinctly under the same instrument, 
provided one of the .estates be held in seve¬ 
ralty, and another of them be held by the 
same person as one of several joint-tenants. 

Even Lord Coke may be understood in a 
more limited sense, than his words, in their 
utmost latitude, imports* The estates may 
be several for the purposes of alienations * 
though they are not several, either for the 
purposes of merger , or with a view to the 

remedies to whieh the narties n>av re- 
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sort when strangers interfere with their 
rights. 

Perhaps, it is not going too far to offer 
the conjecture that there will not be any 
merger, even when the estates are in the 
first place clearly and completely distinct; 
and that relation, on which alone merger 
can operate, arises from the determination 
of an intervening estate. Thus, suppose 
lands to be limited to A. and B. as joint- 
tenants, remainder to C. in tail, remainder 
to A. in fee, and C. to die without issue. 
There is great reason to contend that the 
joint-tenancy will continue, notwithstanding 
these estates were clearly distinct; and 
distinct so far that one might have been 
aliened and the other retained. 

In Goodtitle v. Billington (b) there was a 
devise to Elizabeth Chcval, the testator’s 
wife, and Ann Chcval his daughter, for and 
during the term of their natural lives, and 
the life of the longer liver of them, in equal 
proportions, share and share alike. 

But in case his said daughter Ann Cheval 
should happen to marry, and have issue of her 
body, lawfully begotten, then,and in that case, 
after the decease of his said wife, he the testa¬ 
tor gave and devised all and singular the said 
messuage, &c t . unto his said daughter, Ann 


(a) See Marquis of Winchester’s cum?, cited p. 70. anil Ring 
and Edwards, cited p.71. 


Cheval, and to her heirs and assigns for ever. 
But if his said daughter should happen to 
die single and unmarried and without issue 
of her body lawfully begotten, then and in 
that case he gave and devised all and sin¬ 
gular the aforesaid premises unto his said 
wife Elizabeth Cheval and to her heirs and 
assigns for ever. 

O • 

It seems to have been admitted that the 
wile and daughter were joint-tenants for 
life ; and it was decided that the devise 
over, gave a contingent remainder in fee, 
and did not operate by executory devise. 
During the argument by Graham, one of the 
-counsel, Mr. Justice Bailer observed, that 
if Ann Cheval had married, and had issue, 

9 

her life estate would not have merged , as 
had been contended by Graham. The rea¬ 
son assigned by Mr. J. Buller was, that the 
remainder was not limited to take effect 
(ill the death of the wife. With all defer¬ 
ence to the opinion Af that great lawyer, and 
with all the respect which is felt for every 
thing he delivered from the bench, it is sub¬ 
mitted that a better and more satisfactory 
reason, to have been assigned, was that the 
estate for life and the remainder were limit¬ 
ed by the same instrument ; and by the 
scope of the deed the remainder was to take: 
place, in subordination to the estate for 
life, and to the quality of that estate as held 
in joint-tenancy. 






Without recurring to this mode of rea¬ 
soning, it is difficult to reconcile the opi¬ 
nion that the estate for life would not have 
merged in the remainder in fee, when that 
remainder was vested; for from all the cases 


on merger it seems to be a necessary con¬ 
dition, that the particular estate would have 
united with the remainder, and been anni¬ 
hilated in that estate, unless the quality of 
the particular estate, and the interest ol the 
joint-tenant, arising from that quality, had 
been involved in and inlluenced the ques¬ 
tion. 

The argument of Graham , was, that as 
soon as the daughter had married and had 
issue, the estate to her and her heirs would 
have enlarged her interest, and merged her 


estate for life. 


The observation of Mr. 
« 


Justice Butter, therefore, most probably ap¬ 
plied to the mode in which the devise over 
was to operate, and the time at which it was 
to take effect. The scope of his observa¬ 
tion probably was, that the devise over was 
by the form of the limitation to take place 
after the particular estate , and not in exclu¬ 
sion of that estate ; and the reference to the 
doctrine of merger, was only an answer to 
the terms, in which Graham had delivered 
his argument. Even the ground of Mr. Gra¬ 
ham’s argument did not apply to the doc¬ 
trine of merger. It applied to executory 

devises, and their oneration to over-reach 
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and defeat an estate previously limited by 
the same instrument ; for estates defeated by 
executory devise, are determined by limi¬ 
tations, while estates annihilated by merger, 
cease to have continuance, notwithstanding 
the period of their duration is not com¬ 
pleted ; so that estates determined or de¬ 
feated by executory devise, are determined 
by an intention, giving effect to the limita¬ 
tions, while estates determined by merger, 
owe their determination to the mere act 
and operation of law. These observations 
may obviate the difficulty which might 
otherwise arise in the mind of the reader in 
applying the argument in Goodtitle v. Bil - 
lington. [a) 

t 

Without the least dependance, however, on 
the enquiry to be made on the point already 
considered, it is clear that when there are 
two estates, and both are limited in joint- 
tenancy ; as to A. and B. for life, remainder 
to the heirs of theii' bodies, or their heirs, 
so that they hold both estates in joint-tenan¬ 
cy, or by entireties ; the doctrine of merger 
is applicable ; for the reason of the exemp¬ 
tion, in a case with these circumstances, does 
not exist, inasmuch as t he joint-tenancy or 
tenancy by entireties extends as well to 
one of these estates, as to the other of them. 

2dly, ’That it would destroy a contin- 







gent interest intended for some other person 
From a variety of eases affording authorita- 
tive decisions on this point, it is to be col¬ 
lected, that when two estates commence, or 
take place, in the same instant of time, they 
will not exclude a contingent interest, limi¬ 


ted to commence after one of these estates, 
and before another of them. This is equal¬ 
ly true when the more remote estate is 
created by the deed or instrument, by which 


the former of these (‘states is limited, as 
wdien the former of these estates, and also 


the contingent interest, are severally limited 

by will, and the more remote of these 

estates is derived by a descent, completed 

in the same instant of time in which the 

« 

will takes effect. 

In P/unket v. Holmes, >A. u'as tenant for 
life, with remainder in contingency, and 
A. was the heir of the testator, who by his 
will created the estate* for life and the re¬ 
mainder. (a) 

And it was ruled and resolved by the 
whole court, that although Thomas, the 
tenant for life, had the reversion in fee, by 
descent, this descent did not merge his estate 
for life, contrary to the express devise, and 
the intent of the devisor, but left an opening 
tor the interposition of the remainder, when 



it should happen, to interpose between the 
estate lor life, and the fee. 

In Boothby v. Vernon(a) the like circum¬ 
stances concurred, and though the estate for 
life, and the fee united, yet as at the death 
of the wife, the several estates were sepa¬ 
rated by the remainder which vested at the 
death of the wife, it was held that the sur- 
viving husband was not, although the re¬ 
mainder was determined, intitled to be tenant 
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4 4 


by the curtesy. 

And by the court; ( b ) “ Upon the deatli 
of the wife, the contingent estate-tail to 
her issue began; so that, at that time the 
estate was to commence in possession, 
and be consummate, because her estate 
for life, by which it was to be supported, 
was gone:’ so that the inheritance beimr 

O' e.' 

never vested in her during her life, for 

that reason her husband cannot be tenant 

by the* curtesy. And to make this more 

%> 

clear, the intention of. the testator is to 
be considered. Now it doth not appear, 
that lie had any manner of intention that 
his sister should have any benefit of the 
inheritance: if he had, then certainly he 
having the whole dominion over his estate, 
and who could have moulded it $s he 
thought proper, would have she wed, that he 
intended she should have the inheritance; 
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(a) 9 Mod, 147. 


“ but there is not the least sign or badge of 
tc any such intention; and if it shall be 
“ otherwise intended bv operation of law, 
“ that would be an injury done to the in— 
“ tentlon of the testator. Wherever the 
“ estate is to be determined by express 1 imi— 
‘‘ tation or condition, upon the death of the 
c£ wife, there the husband shall not be tenant 
(t by the curtesy; as where an estate for life 
Cf is limited to a woman, with remainder 
“ to her first and every other son irr tail 
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male, remainder to the heirs of her body. 

7 %/ 

remainder to her right heirs ; here it is 
plain, that she is seised of the inheritance; 
yet if she hath a son, her husband shall 
not be tenant by the curtesy, because 
the contingent estate which is to arise 
upon her death intervenes between her 
estate for life and the inheritance. Asn’ce- 
able with the case before mentioned in 
the Year Book, 1 Edw. 3. pi. 14, 15. which 
is tenant for life, remainder in fee, &c.: 
tiie tenant for life made a lease to him in 
remainder, for so many years as he (the 
remainder-man) should live ; then tenant 
for life died, and so did the remainder¬ 
man : it was adjudged, that his wife 
should not be; tenant by the curtesy, (a) be- 


u 

a 

r. £ 


, 1 >, 

-cause the possibility which the tenant for 
life had that the estate might revertto 
him had barred her of all right of dower.” 

D 


But when an estate in joint-tenancy, or 
contingent interest, is created by one deed or 
instrument, or takes place at one time, and 
the different estates of the person who has 
two several estates inviting the application 
of merger take place at a different time, 
the doctrine of merger will under these cir¬ 
cumstances operate in one case in alteration 
of the quality of the estate* held in joint- 
tenancy ; and in the other case in destruction 
of the contingent remainder.(«) 

First, as to the alteration of the quality 
of the estate held in joint-tenancy. The 
propositions of Lord Coke in his Commen¬ 
tary, as stated in the most distinct terms, 
justify this conclusion: lie says,(6) 

k ‘ If a man make a lease for life, and after 
“ granteth the reversion to the tenant forlife, 

~ i - 9 

ee and a stranger, and to their heirs, they are 
“ not joint-tenants of the reversion, butthe 
“ reversion is by act. of law, executed for the 
‘‘ one moiety in the, tenantfor life, and fertile 
“ other moiety heholdethit still forlife; the 
“ reversion of that moiety to the grantee. 

“ And so it is if a man maketh a lease to 


** two for their lives, and after granteth the 
“ reversion to one of them in fee ; the join- 
“ ture is severed, and the reversion is exe- 



<f cuted for the one moiety, and for the 
££ other moiety there is tenant for life rever- 
££ sion to grantee. 

££ If lessee for life gianteth his estate to 
r£ himinthe reversion, and to a stranger, the 
££ jointure is severed, and the reversion exe- 
“ cuted for the one moiety by the act of law. 

“ If a man maketh a lease for life, and 
££ granteth the* reversion to two in fee, and 
“ the lessee granteth his estate to one of 
££ them, they are not joint-tenants of the re- 
“ version ; for there is an execution of the 
“ estate for the one moiety, and an estate for 
“ Jife,the reversion to the other, of the other 
;£ moiety; and yet letitbe remembered, that 
££ an express and formal surrender to one of 
thennvould have expressly opera ted for the 
benefit of both joint-tenants. v 
And in Wiscot's case, these diversities were 
insisted on, and the court adapted them, in 
deciding that ease. The case \ras tried on an 
action of ejectmentj and invoked these cir¬ 
cumstances. 


“In an ejectment between Giles ami fhs- 
“ cot,(a) Giles the plaintiff declared on a dc- 
“ mise made to him by the husband and 
“ wife and JYiscot the defendant. On the 
“ general issue a special verdict was found, 
<£ and that verdict stated that A. was tenant 



for life, the remainder to B. and three 
others for life, the reversion to C. and 
his heirs ; C. levied a fine sur conuzance 
de droit come ceo, fyc. to A and B, to the 
use of A. for life, and after his death, to 
the use of B. in fee. A. died, and after¬ 
wards B. died, and the question was, 
whether the jointure was severed or not; 
so that after the deatli of A., B. was tenant 
in common. And it was resolved, that 
the jointure was severed; and this dif¬ 
ference was taken, when the fee is limited 
by one and the same conveyance, there the 
one may have the fee-simple, and the 
other an estate for life jointly ; but when 
they are first tenants for life, and after¬ 
wards one of them doth get the fee-sim¬ 
ple, or* the. fee-simple doth descend to 
one, there the jointure is severed; as if a 
man maketli an estate to three and to 
the heirs of one 6f them, there one of them 
hath the l’ee-siihple ; and yet the jointure 
doth continue, for all is but one entire 
estate created at /he same time, and there¬ 
fore the fee-simple cannot drown the 
jointure which took effect with the crea¬ 
tion of the remainder in fee. But when 


three are joint-tenants for life, and one 
purchaseth the fee, or the fee desccndeth to 
him ; there the fee-simple drowneth the 


estate for life, for tin; estate for life was 




surrendered , and so cannot the estate 

% 

for life in the first case. But in the same 
case, tiiat is to say., when an estate is 
made to three, and to the heirs of one of 
them,, and lie who hath the fee dieth, and 
one of the survivors purchaseth the re¬ 
mainder, the jointure is severed causa qua 
supra; and when one tenant for life pur- 
chaseth the reversion in fee, if the join¬ 
ture should remain, lie should have a re¬ 
version in fee, and an estate for life also 
in part, which reversion in fee he may 
grant over, and his estate for life should 
remain in part, which should be absurd 
and against reason; for in the first case, 

when an estate is made to three and to the 

$ 

heirs of one , he who hath the fee cannot 
grant over his remainder and Continue in 
himself an estate for life, as it is holden in 
12 E. 4. 2. b. But if there be tenant 
in tail, the remainder t6 his right heirs, he 
may grant his remainde'r over, or devise 
it, as it is holden in 27 Ass. 60. for an 
estate-tail cannot drown , nor he. surren¬ 
dered , nor be extinct by accession of a 
greater estate. 42 E. 3. 9- b. 29 H. 8. 
Mortdauncester 59 H. 4. 55. and 31 E. 8. 
scire facias 19- By the better opinion of 
all the books, he who hath the fee dying, 
and afterwards tenant for life dying, it is 


i n 


inn f ft, 


1 n li 


T 7 n n fin /in A 


n i V4j 


u 

a 


i c 


(launcester, (which proveth that his ances¬ 
tor died seised in fee) or a scire facias, 
or a formcdon in remainder at his pleasure. 
It is agreed 39 H. 6. 2. b. if the reversion 


“ be granted to tenant for life and another 
“ in fee, the reversion is extinct for a moiety: 
“ for tenant for life cannot purchase or get 
“ the reversion or remainder of the same land, 
“ but the estate for life shall be drowned, 
“ having regard unto the estate which he 
“ hath gotten in reversion.” 

“ Note, reader, it seemeth by the resolu- 
sc tion in this case, that if tenant for life grant- 
“ eth his estate to him in the reversion and 

a stranger, t hat the same is a surrender for 
11 one moiety ; for it appeareth here, that 
“ by getting of the reversion and the par- 
“ ticular estate at several times, the rever- 
“ sion expectant on his particular estate for 
“ life cannot remain distinct in him, and 
“ grantable over, ’but the one shall drown 
“ the other, and benefit of survivorship, 
“ not regarded as it appeareth in the case 
“ at bar ; and so the doubt in 7 H. 6'. well 
** resolved, I think.” 

And the joint-tenancy will also be de¬ 
stroyed, even when there is a descent at a 
period different from that in which the 
joint-tenancy is created.( a) 



Let it be remembered in tins place that 
by a confirmation, the estate of one of two 
joint-tenants may be enlarged, without en¬ 
larging the estate of the other, and this 
confirmation may be the cause of merging 
the particular estate, and severing the joint- 
tenancy. So the land may be confirmed, by 
way of enlargement, to one of several joint- 
tenants, in exclusion of his companions. But 
when the estate of one of two joint-tenants 
is confirmed in point of title, and not enlarg¬ 
ed, the confirmation will give stability to 
the title of all the joint-tenants, (a) though 
they be disseissors ;(/») and yet a release to one 
of several disseisors would give to the re- 
leasee exclusively the right, if made by the 
disseisee. (<;) 

This is on the same ground of*law which 
distinguishes between a grant bv a tenant 
for life to one of several joint-tenants for 
life, and a surrender ; and between a sur¬ 
render on the one hand, a‘nd on the other 
hand a grant to husband and wife seised in 

o 

right of the wife. 

The case in Ploxcclen, in which t he term of 
the wife was protected from merger, owes 
its decision not only to the ground that the 
wife and another were joint-tenants, but 
the further ground, that the law protected 
the interest of the wife as held a/ieno jure. 


(a) 1 Inst. 297. h. 1 

( b ) Litt. § 522, J Inst. 298, a* 
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In that case (a) the husband had the fee, 
and made a lease, and the lease was assigned 
to his wife and another person, and the wife 
died, and it was decided, that the surviving 
assignee of the term should have the intire- 
ty of the land for the term ; consequently, 
there was not any merger of the term for 
the moiety of the wife. While if the wife 
and another had been joint-tenants of the 
term, and they being so joint-tenants, the 
husband had purchased the reversion, there 
would have been a merger of the moiety of 
the wife, and aseverance of the joint-tenancy. 

This is sufficiently evident on principle. 
The point Avas contemplated in Bracebridge 
v. Copk, and influenced the decision. For 
it Avas said, (b) the ease Avas no other than 
this, viz. if thedessor, Avho has the fee-sim¬ 
ple, marries with a woman, his lessee for 
years, or if the husband makes a lease for 
years, and the lessee grants his estate to the 
wife of the lessor* whether this shall extin¬ 
guish the lease for years, or not, for if if 
shall, the moiety of the lease in our case, is 
extinguished and merged by the immediate 
inheritance, which the husband had in the 
land. And the court held the law to be, 
that the immediate estate of inheritance, 
which the husband here had shall not merge 


(«) Bracebridge y. Cook, Plow. 41S. 


or extinguish the moiety of the term which 
the wife had, any more than in the other 
cases above said, because he had the inhe¬ 
ritance in his own right, and the term in 
right of hjs wife, in which case the freehold 
and inheritance of the husband, wherein the 
wife has nothing, shall not merge the term 

0 1 O 

of the wife. For the law, which carries in 
itself reason and equity, will not do preju¬ 
dice to another, and here the wife is other 
than the person, who has the inheritance, 
and the marriage of husband and wife is a 

c? 

laudable thing, for which reason the law 
will not prejudice the wife in her chattels 
real, which are things of continuance, and of 
more value and worth than things personal. 
Nevertheless, the husband himself might 
have given away the wife’s term*by an ex¬ 
press act, as if he had made a feoffment of 
the land, or a new lease, or the like ; but 
forasmuch as he has not* done this nor any 
thing else with the land, * and has made no 
disposition at all of it, but has left it, to 
the judgment of the law, the law will pre¬ 
serve the estate of the wife, which estate, as 
to her, is disjoined from the freehold and the 
fee-simple. 

So that the decision turned on the ground 
of protection to the interest of the wife, and 
not of the preservation of the joint-tenancy. 

The reasoning in the subsequent part of 
the case is to be read as subject to this 
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2d, As to the Destruction of contingent Re¬ 
mainders. 

* 

Notwithstanding an intervening contin¬ 
gent remainder, it seems to be an established 

O 

position that the particular estate will merge 
in the next vested estate in reversion or re¬ 
mainder, whether the reversion or remain¬ 
der accede to the particular estate, or the 
particular estate be an accession to the estate 
in reversion or remainder ; and as well when 
this accession is by the act of the parties, 
as by express limitation ; or by operation of 
law, as by descent ; so as this act of the par¬ 
ties, or this operation of the law,(a) do not 
take place in the. samefnstant of time, in 
which the particular estate is limited. 

But as to this point, it; seems, (b) the doc¬ 
trine of merger does not extend to copy- 
holds, so as to exclude and destroy a con¬ 
tingent remainder by the accession of one 

O , J 

vested estate to another. 

In Mildmay v. Ilungcrford (c) a copyhold 
at Newington, was* devised to the plaintiff 
for life, remainder to his first and other sons 
in tail, remainder to the defendant, Sir Giles 


{a) Kent v, Harpool, T, Jones, 7o. 
Hooker, |{ep, T. Hardu13. 

(b) See Frame’s Hem. *>‘1 lulu* 


Vent. 306. Hooker w 
2'il. 






Ilungerford in fee. And the plaintiff being 

minded to make himself absolute owner of 

the estate, his wife being then privement 

ensicnt of a son, was advised that if he 

bought in the reversion in fee from Sir Giles 
o 

Hungerford , and took a surrender thereof, 
to his own use, that would meroje his estate 
for life, and consequently destroy the con¬ 
tingent remainder to his son, there bein<x 
then no issue born ; and this suit was com¬ 
menced to have a security cancelled, which 
the plaintiff had given to the defendant for 
the purchase of the reversion in fee ; and the 
ground of equity which the plaintiff alledg- 
ed was, that he was deceived, in regard that 
at the time of filing his bill he understood, 
such surrender of the reversion would not 
bar the son then born, because the freehold 
and inheritance was in the lord, so not the 
like inconvenience as of freehold estates, at 
common law, in respect of contingent re¬ 
mainders, where there is none against whom 
to bring the pra'cipe*. But on the point of 
merger, or no merger, the court gave no opi¬ 
nion. 

But in the case of Paicscy x. Lowdall, {a) 
B. tenant for life of a copyhold, with a limi¬ 
tation to the heirs of his body begotten, 
surrendered to the lord of the manor, to 
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the use of the lord to do his will with it. 
B. died. The question was whether, admit¬ 
ting the limitation to the heirs, to operate 
as a remainder to them, (by purchase) the 
contrary of which was afterwards determined, 
such remainder was destroyed by the sur¬ 
render of B.; and it was adjudged that the re¬ 
mainder was not destroyed, because the lejjal 

V O 

freehold was in the lord during the life of B. 
so that even a vested remainder-man could 
not have entered during the life of B. 

And in Lane and Panned ( a ) a feme covert 
and a stranger were joint-tenants for life of 
copyhold lands, with remainder to the heirs 
of the body of the baron and feme. The 
stranger surrendered his moiety to the hus¬ 
band and wife, and afterwards the husband 
surrendered, the > whole to B. in fee. The 
feme died leaving issue, afterwards the hus¬ 
band died. The question was, whether the 
remainder to the hoirs of the husband and 


wife, vested in the issue. It was adjudged 
that when the stranger conveyed his moiety 
to the baron, the joint-tenancy bet ween the 
stranger and feme covert was severed, and 
when the baron afterwards conveyed the 
whole to B., B. took an estate in one moiety 
forthelife of the wife, defeasible by her on the 
death* of her husband,and in the other moiety 


4 («) 1 Roll. Rep. ‘Jj8. 


for the life of the stranger ; {a) and it seems 
that I he surrender by the husband to B. in 
fee, did not destroy the contingent remain¬ 
der. Mr. Fcarnc has concluded that the legal 
estate, being in the lord, the surrender of the 
husband passed no more than he legally might 
pass. But this conclusion, though correct, 
is not of much weight when applied to the 
doctrine of merger, since all the cases in 
which merger has taken place, are cases in 
which the particular tenant has not conveyed 
more than he might lawfully convey. 

On the destruction of contingent remain¬ 
ders in copyholds, the learned Gilbert (b ) lias 
taken this distinction : if an estate be given 
to a copyholder for life, remainder to the 
right heirs of I. S. if the tenant for life die 
leaving l. S. there it seems clear that the 

o ' 

remainder is destroyed; for, he observes, it 
cannot take effect as by the limitation it 

v 

ought. But if tenant for life in that case 
had committed a forfeiture, or made a sur- 
render, and afterwards had died in I. S/s 
life-time, it seemed to be veiy clear that his 
right heirs might take; for his remainder was 
not to take effect after the determination of 
the interest of tenant for life, but after his 
death, and when that happened he was able 



(a) Fearne 407. but see the case. 


to take : and from the MS. opinions given 
by several gentlemen of the most distin¬ 
guished eminence, it appears that they all 
agreed in opinion that a contingent remain¬ 
der of a copyhold would be supported by 
the lethal estate in the lord, notwithstanding 

O 7 O 

any act which could be done by those who 
were the owners of the vested estates. 


Titles frequently depend on the question 
whether a contingent remainder has been 
effectually destroyed by a merger of the 
particular estate, by which the contingent 
estate was supported. These titles are in 
general to be accepted with great caution, 
and are not strictly marketable. The destruc¬ 
tion of the contingent remainder, depends 
on the fact, that the contingent remainder 
was of the legal ownerslup, for an estate 
in the equitable ownership does not ad¬ 
mit of destruction, 
title, therefore, whdn it depends oil the cir¬ 
cumstance of a coirtingqnt remainder being 
effectually barred, the title must be investi¬ 
gated very narrowly,, to see that it is clear 
that the ownership was legal, and that the 
legal estate was not in a mortgagee or trustee 
so as to make the interest equitable. 

j/f 

That the doctrine does not apply to an 
estate for several lives arising under the same 


In investigating the 
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limitation as giving one undivided and entire 
time of continuance, has already been urged. 

On this point, a few observation,', vill be 
proper in this place. 
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At one time it was contended that an 
estate for several lives could not exist, be¬ 
cause the time of one life must merge in the 

O 

time of the other, and so in rotation. The 
argumenteither proceeded on the supposition 
that these limitations ga vescvcral and distinct 


estates ; or it was advanced without suffi¬ 
cient attention to the circumstances under 

« 

which the doctrine of merger is applicable. 
After several discussions on the subject in 
the reign of queen Elizabeth this point was 
Settled. It was agreed that a limitation for 
several lives, gives one entire and undivided 
estate, and in consequence the courts 
determined, that there could not be any 
merger, since there were not two estates, so 
that one might merge in another. The 

o o 


cases of Ross and Utty DaJe, already cited, 
are the authorities relevant to this point. 
From these cases it is evident that the 
around of l lie determination, was that the 
limitation for the several lives gave only 
one entire and undivided estate , and not sc~ 
veral and distinct estates. The conclusion 
which was drawn, and the determination 
which was made, that there could be no 
merger, virere consequences necessarily flow¬ 
ing from that determination* But it must 
be remembered that the sole ground of the 
determination in Ross's case was, lliat the 
lease for three li\;es gave one entire estate, 
aifid not several and distinct estates ; it did 
not turn merely oil the circumstance that 



the same person was under the same deed 
to have the right of enjoyment for several 
lives. The right of enjoyment for several 
lives, may be limited to the same person, 
by the same deed, and yet a merger may 
take place. Thus, as has frequently been 
observed, a lease to A. for the life of B. re¬ 
mainder to himself for his own life, gives 
several and distinct estates, and therefore, 
and because the estate in remainder, which 
is for his own life, is larger than the estate 
fort he life of B., the estate for the life of B. will 
merge in the estate of A. for his own life. 

n 

So if in Ross's case, the lease had been for 
the several lives, by way of distinct and sue- 

v 

cessive estates, one of those estates might 

* O 

have merged in the other, as is evident 
from the doctrine deducible from Lewis 
Bowles's case ; that, if A. by several limita- 
tions, even in the same deed or in distinct 
deeds, hath an estate for the life of another 
person, with an ifnmediate remainder for 
his own life, the first estate will merge. 

J O 

The distinction 4 hen upon the cases of 
this class is, that when a lease is made for 
several lives, as one undivided and entire 
point of time^ the time of one life cannot 
merge in the time for another life, because 
there is one estate only, and not several 
and distinct estates: and that when a lease 
is made for several lives, a»s distinct periods 
of lime, giving one estate in poss< ssion, 
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there is scope for the doctrine of merger ; 
because there are several estates; but it 
must be remembered that that doctrine can¬ 
not operate, unless the estate in remain¬ 
der is larger than, or as large as, the estate 
in possession. And therefore when A. is 
lessee for his own life, with a remainder to 
him for the life of B. this doctrine cannot 
affect either of the estates, since the estate 
in possession, which is for his own life, is 
larger than the estate for the life of B. 

O 

which is for another life. 

From the authorities adduced in the 
next division, it would seem that a convey¬ 
ance by A. and B. being successive tenants 
for their lives, would give one united estate, 
to continue for the several lives; being an 
example of union and consolidation without, 
merge] - . 

Before this section, or head of division, 
shall be closed, it will be proper to observe, 
that the time of an*estate for lives, mav be 
divided into several estates ; and when so 
divided may merge: as if A. tenant for 
three lives, grant or convey the land by way 
of particular estate and remainder, or by 
way of use to different pej^ons, for their 
respective lives. Under this arrangement 
the estate is divided into three estates, and 
there may be a merger in like manner as if 
thty hud been originally three successive 
estates. 

In this instunr'P lnrlpprl ftp nrinr pctafp* 
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are more-clearly liable to merge in the ulti¬ 
mate estate ; especially when that estate is 
a reversion ; since they are either actually 
or in effect, derived out of that estate, for 
the ultimate taker will have a reversion 
consisting of that estate which was for three 
lives, subject only to the prior particular 
estates. 

* 

Eustace*s case [a) is also relevant to the 
learning of estates for life. Though two 
persons being joint-tenants for life, have an 
estate which by its constitution, will con¬ 
tinue for their joint lives, and the life of the 
survivor of them ; yet on a severance of 
the joint-tenancy, the moiety of each will 
be held for his life only. 

These distinctions occur: 

1. If both join in a grant, the estate will 
continue for their several lives. 

2. If one makes a lease for years, the lease 
may, unless the joint-tenancy be severed, 
continue until the* death of the survivor. 

.3. One may release to the other The 
quantity of the estate of the releasee is not 
easily ascertained. It should seem to be 
only for his own life. 

4. And on a grant by either or by each 
'Separately to a st ranger, the stranger w ill be 
tenant of each moiety only for the life of 
the grantor. 
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CHAP. XIII. 


That the Union of two Estates in the same 
Person by means of the joint Act of the 
respective * Owners of these Estates , with an 
Intention that the Estate of their Assignee 
should continue for the collective Time of 
their several Estates , will not be any Cause of 
3/ erger. 


This point may be collected from dif¬ 
ferent passages of boo'ks of authority. 
These passages warrant ‘the conclusion in 
all the extent in which it is advanced. That 
the prior estate should, lyider these circum¬ 
stances, be exempt from the influence of 
merger, is consistent with the grounds and 
principles on which this act*of law is allow¬ 
ed to take place. All the cases in which 
the doctrine of merger has prevailed, are 
authorities only that one estate will be 
annihilated, wlien # there are two distinct 

Pfitafpsi atirl thp titnp nf nnp PitVw&r 
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in point of fact, or in intendment of law, 
inconsistent with the other ; or there is an 
evident intention to change the tenancy 
under one estate, to a tenancy under ano¬ 
ther estate. For when one person accepts 
a conveyance from two persons who have 
distinct estates ; becoming the purchaser of 
the estate of each of them ; and their estates 
give particular interests only, and not the 
complete ownership and absolute dominion 
over the property, either generally or sub¬ 
ject to certain particular estates, it is 
a natural and reasonable inference that he 
intended to have the right of enjoyment for 
the several periods of time comprised in 
these estates. To many purposes there is 
an union and consolidation ot the two 
estates. They become one entire interest, 
so as to perfect a right of dower, tenancy 
by curtesy, &c. and give the remedies 
proper to the estate considered as an estate 
of inheritance, in. possession : still, however, 
there is notany merger. Tomerger itisessen- 
tial that, the time of oneestate should in point 
of title, be absorbed and lost in the time ot 
the other estate ; while in the case under 
consideration,«the right of enjoyment will 
continue for the several times of the several 
estates. Another circumstance peculiar to 
these cases, and distinguishing them from 
those to which the doctrine of merger is 
unnlimhle. is that the rndlt of enioVllieilt 
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continues under each estate for the time of 
that estate; so that under these circum¬ 
stances the charges on the reversionary or 
more remote estate, which were created by 
the former owner of that estate, will not 
be accelerated by the union and consolida¬ 
tion of the two estates. 


In Bredons case(r/) it seems to have been 
agreed that if a tenant for life and the owner 
of the first remainder in tail, make a 
feoffment by deed, this is not a discontinu¬ 
ance, for each givctli that which he may 
lawfully give ; and although the owner of 
the first remainder should die without issue, 
the feoffee shall enjoy the land during the life 
of the tenant for life. This opinion proves 
that under a conveyance by the owner of 
two estates, there is not any, merger, when 
they join in conveying tiiese estates. The 
case of Brcdon itself, from which this opinion 
is extracted, is an authority for the same 

conclusion. In that case tenant for life 

« 

with a remainder over in tail, joined with 

the first tenant in tail in a tine sur eonu - 

» 

zance de droit come cco, $c. to a stranger ir, 
fee, w ho rendered a rent-charge of forty 
pounds a year to the tenant for life. The 
first tenant m tail died without issue, and the 
second tenant in tail entered, and on a distress 
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by the tenant foi* life for bis rent, and on a 
replevin and avowry, a question arose on the 
right of the tenant for life to distrain. That 
question, of consequence, involved another 
question whether the estate for life was a 
continuing interest as against the second 
tenant in tail ; for the owner of that estate 
resisted the demand of the rent,on the ground 
that the estate for life was annihilated, by 
its union with the next estate of inheritance. 
This, it must be observed, was the only 
possible ground on which the second tenant 
in tail could claim the right of possession, 
or deny the validity and continuance of the 
rent, tendered to the tenant for life, by the 
fine, in which he concurred with the first 
tenant in tail; but it is evident the court 
of Common Pleas, in which this case was 
depending, admitted that the time of the 
estae for life was a continuing estate, and 
that the tenant for life was intitled to 
distrain for the rent; for judgment was given 
that the avowant should have return of the 
rattle; and it was. held that the rent did re¬ 
main after the death of the first tenant in tail 
without issue; consequently they determined 
that the estate for life teas not merged by its 
union with the next estate of inheritance. 
In delivering the opinion on this case, the 
court observed, “ that the said fine levied 
“ by tenant for life, and him in remainder. 
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remainder in tail, or of the second, be¬ 
cause each of them gave only but that 
which he might lawfully give, viz. the 
tenant for life gave his estate, and he in 
the remainder a fee-simple, determinable 
upon his estate-tail, and the second re¬ 
mainder is not discontinued or devested 
thereby. And that it shall be the grant 
of both, of their several estates; and from 
thence it followed that it was not any 
forfeiture of the estate of the tenant for 
life; forasmuch as each gave that which 
he might lawfully give. And it was said, 
that it cannot be a forfeiture, for the law 
(which abhorreth wrong) shall construe 
it, first, to be the grant of him in remain¬ 
der in tail, and afterwards the grant of 
the tenant for life: as in many cases, ut 
res magis valeat, quam pereat, the law 
shall make construction ; and therefore in 
the case of a fine, if tenant in tail and one 


A. levy a fine to a stranger, who grant¬ 
ed! and rendereth to A. lor years, render¬ 
ing rent, and by the same fine, grant the 
reversion to tenant in* tail and his heirs, 
this is good ; and although that ail be 
by one tine, at one instant, yet in the 
judgment of law, the lease doth precede 
tiie grant of the reversion, as it is holden 


iii '-6 lien. 8. Br. Fines 118. and so was 


“ it adjudged upv>n demurrer between White 
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“ Common Pleas, Rot. 366. So in 'the 
“ ease at the bar, the grant of the tenant 
££ in tail, shall precede, in the judgment of 
££ the law, the grant of the tenant for life, 
££ although that all be by one fine. And 
“ note the difference between this case and 
“ the case in 41 E. 3. 21. a. and 41 Ass. 2. 
“ for there, inasmuch as the wife survived, 
££ it is upon the matter a feoffment made 
4 ‘ by her, for she is in by her feoffer; and 
<c the second remainder in tail was devest- 
t£ ed thereby ; and that he in the first re- 
£C mainder, with his wife (betwixt whom 
“ are no moieties) accepted a feoffment of 
f£ the tenant for life; but here in the case at 
££ the bar, lie in the first remainder doth 
£c join with the tenant for life, in making 
££ of an estate .; and this joining doth alter 
£C the nature of the act; for by this joining 
££ the estate given passeth from both ; so 
4< that each giveth his estate ; but in the 
<£ case in 41 E.^. 21. all the estate did 

i 

££ pass from the tenant for fife, and that 
was fee-simple, which of necessity ought 
“ to be a forfeiture of all the remainders, 
‘ £ for it cannot be a forfeiture, but ought 
“ to give cause of entry to each in re- 
‘ £ mainder, for his time. But the case in 
“ Mich. 16 and 1J EUk. Dyer 339- a. was 
C( agreed for good law ; for there both the 
££ feoffors had but estate for life; and 
<£ therefore their feoffment did divest the 
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<c but here a tenant for life and he in the re- 
<c mainder in tail join in the fine, &c. And 
<c it was said, it was adjudged in the King’s 
‘ f Bench in the case of one English , that if 
“ there lie tenant for life, the remainder in 
“ fee to an infant, and they both levy a 
“ fine, and afterwards the fine is reversed as 
“ to tiie infant, yet the conusee shall have 
“ the land for the life of the tenant for life, 
“ for each gave that which he might law- 


“ fully give. But it was said, if tenant for 
“ life be, the remainder unto the queen for 
“ life, the remainder to another in fee, if 
tf the first tenant for life maketh a feoff- 
“ ment, the same is a forfeiture, and yet 
<c nothing passeth but his own estate, (a) 
“ but inasmuch as he hath made a livey in 
“ fee, it is a forfeiture ; although.that none 

i o 

of the remainders are vested. See 30 
<c Ass. df. If tenant for life enfeoffeth him in 
“ the remainder for life, with warranty, 
** the same shall enure by way of surren- 
“ der, and is no forfeiture, Quod not a. And 
“ it seemeth by them, if tenant for life. 


c ( 

C i 

u 
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and he in the first remainder in tail make 
a feoffment by deed, that it is not a discon¬ 
tinuance, nor a devesting of the second 
remainder, for each giveth that which 

o 

he iqay lawfully give ; and although he 


(a) Because Iter prerojg'ttimj preserved her seisin, and tense* 
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“ in the first remainder dieth without issue, 
“ the feoffee shall enjoy the land during 
“ the life of the tenant for life; and no for- 
“ feiture in the case, for the causes before 
“ said: but if a feoffment be made byword, 
<£ then it is a surrender of the tenant for 
“ life, and the feoffment of him in the re- 
<e inainder, ut res magis valeat quam pereat. 
“ See 27 Ass. 46. Plow. Commentaries 541. 
“ a. 1411. 7-4. a.” 

. And in Treport’s case {a) it was said by 
Popham C. Just. “ if tenant for life and he 
“ in the reversion make a gift in tail, ren- 
“ dering rent, the lessee(/>) shall have the rent 
“ during his life.” This of course was an 
admission that the estate of the tenant for 
life was a continuing ownership; for unless 
that estate existed in point of law, distinct 
from the inheritance, and not confounded 
in the same, the rent could not have be¬ 
longed to the tenant for life ; and Popham , 
in terms still more express, declared it to 
be his opinion that if tenant for life and he 
in the reversion had made a feoffment by 
deed at the common law, the feoffee should 
hold of the lessee , during his life, which 
proves, in a manner the most incontrover¬ 
tible, that the estate for life was not de¬ 
stroyed ; for supposing it to have been-de¬ 
stroyed, the tenure must have been of the 


(a) f> Hep. 




reversioner, and not of the tenant far Ufe. 
From this opinion it must be collected that 
if the estate-tail had determined in the life¬ 
time of the tenant for life, the right of pos¬ 
session would have been in the alienee under 
the estate for life, and not in the reversioner, 
till the estate formerly of the tenant for 
life, was determined by his death, or by 
some other means. These observations shew 
the foundation of the judgment in Treport’s 
case ; and that judgment fully proves, that 
notwithstanding the tenant for life joins 
with the remainder-man, in any assurance' 
proper to the tenant for life and the re¬ 
mainder-man, the estate is considered 
during the time of the estate of the tenant 

H 

for life, as held under him, and not under 
the tenant of the more remote estate, with 
whom he joins in that conveyance, and to 
whom Ire might have surrendered; and it 
was expressly held in this case that if lessee 
for life, and he in the remainder or reversion 
in fee, make a feoffment by deed, each 
giveth his estate, viz. lessee for life, his 
estate by livery, and the fee doth pass from 
him, in the remainder or reversion. 

The case of Bredon(a) was noticed by Lord 
C. J u&t.ffioltin the case oiSymonds v. Cud more. 
According to the report of Salk, the chief 
justice advanced a position which militates 






against the principle established by the de¬ 
termination in Bredon's case, he is stated 
to have said that if *there be tenant for 
life, reversion to A. in fee, and A. make a 
lease for years, and then tenant for life and 
he in reversion join in a fine, the lease shall 
take effect presently. At the same time he 
qualified his opinion, and admitted the ge¬ 
neral principle which governed the deter¬ 
mination in Bredon’s case, by observing that 
the estates passed severally according to 
Bredon’s case ; but he added they are now 
consolidated , or if the lessee should die 
during the life of the lessor, tenant for life, 
there would be an occupant. But with de¬ 
ference to the opinion of so great and re¬ 
spectable a lawyer, this is a non sequitur. 
For though .the estate for life may have 
continued for the benefit of the lessee, yet no 
objection exists against its forming part of 
the estate of inheritance, so as to give a 
right of succession to the heirs, as heirs ; or 
exists against its being blended in the rever¬ 
sion or remainder in fee, for all the pur¬ 
poses of tenure and ownership. 

It is impossible that this opinion can.be 
supported without denying the principle 
upon which Bredon’s case was determined ; 
or that the opinion can be maintained con¬ 
sistently with the opinion Pop ham delivered 
in Treport’s case. It is even do ubtful wlie- 
ther the opinion ascribed to Lord Holt was 
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delivered bv him in these terms: It is rf^ 

c/ 

markable that no notice is taken of this 
opinion in the 4 vol. of Modern, in 
which there is a fuller, and more detailed 
report of the judgment than that which is 
given bv Salkeld. But certain it is that, 

o %/ 

notwithstanding the silence of the Modern 
Rep. on the subject of this opinion, notice 
was taken of the point by the chief justice ; 
for it appears by Cart hero that his lordship 
did advert to that point,and delivered an opi¬ 
nion on the same; and that opinion, properly 
understood, was formed on grounds exactly 
the same as those which governed the deter¬ 


mination in Bredon's case. The report is in 
these words, and HoIf, chief justice, put these 
cases. If tenant for life and be in reversion in 
fee . join in a tine or feoffment to a stranger. 
the estate for life is merged ; so likewise where 


he in remainder in tail joins with the tenant 

for life ut supra . And yet in the last case 

» » 

the feoffee or comisee shall hold during the 
life of the tenant for life , though the tenant in 

• » ' * J CP 

tail die without issue. A very small portion 


of attention 1o the language of these re¬ 
porters will enable the reader to collect that 
neither of them has given a fair and accu- 
rate account of that opinion, which in all 
probability was delivered by tin* chief jus¬ 
tice. It is evident his lordship did not 
deny the authority of Bredon's cast:; on the 

contvnrv it. mav ho collected that hr* reentry 


nized that determination, and admitted its 
force, and application. It is equally clear 
from Cart hew , that the cases to which the 
chief justice referred, were contrasted ; and 
from a comparison of the several reports 
of his opinion, it may be inferred, that he 
distinguished between a conveyance by a 
tenant for life, under different circumstan¬ 
ces, delivering it as his opinion that there 
was a merger of the estate for iife under 
some circumstances, and a continuance of 
the estate for life, under other circum¬ 
stances. 

By referring to Treporfs case, and Bredon’s 
case, already cited, it will be found that a 
distinction had been taken, and a differ¬ 
ence made between the different circum¬ 
stances, under which a tenant for life joined 
with the reversioner or remainder-man, in 
conveying or giving up his estate for life. 
Thus in 'I report’s case* which was the first ill 
point of time, t hough, it was held that when 
lessee for life and he in remainder or rever¬ 
sion in fee, make a feoffment by deed, each 
ffiveth his estate, viz. lessee for life his 

c j 7 

estate by livery, and the fee-simple doth 
pass from him in remainderorreversion, yetit 
was agreed that if the feoffment were by 
word, that is without deed, then it should 
be the feoffment of him in reversion or re¬ 
mainder, and the surrender of lessee for life ; 
for this plain and sensible reason, that the 






remainder or reversion, as such, could not 
pass without deed. The same distinction 
was taken in Bredon’s case, and in that case 
it is said, it seemeth that if tenant for life, 
and he in the first remainder in tail make a 
feoffment by deed, this is not a discon¬ 
tinuance nor a devesting of the second re¬ 


mainder, for each giveth that he may law¬ 
fully give; and although he in the first 
remainder die without issue, the feoffee shall 
enjoy the land during the life of the tenant 
for life : then follows the contrast; but if a 
feoffment be made by word, then it is a sur¬ 
render of the tenant for life, and the feoff¬ 
ment of him in remainder, ut res magis va - 
teat quam pereat. 
of this difference, with many other apposite 


The grounds and reason 


cases illustrating the learning*on this sub¬ 


ject, are stated by Bacon in his Abridgment; 
and when the estate for life is, even by con¬ 
struction, surrendered*, it does not require 
any argument to shew, that the possession 
is no longer held by the surrenderee under 

the title of the tenant for life. 

« 

Since these distinctions had been so 
clearly established and so fully settled, by a 
series of determinations, it is more than 
probable, that the opinion expressed by 
Lord Chief Justice Holt, was founded oh 
the distinction afforded by these cases, with¬ 
out any intention to convey an idea, corre- 
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the language of Salkeld’s report, or exactly 
agreeable to the distinction to be collected 
from the terms in which Carthew has re¬ 
ported the same opinion. The allowance 
to be made for the difficulty of taking an 
accurate account of every word which 
escapes from a fluent and ready speaker, 
will satisfy the mind that there has been 
some omission in giving full force to all 
that was said by his lordship. And when 
it is considered that the opinion delivered 
by his lordship, was not immediately re¬ 
levant to the case then before the court, 
there is additional reason for supposing 
that there was less attention paid by the 
reporters to the observations which are the 
subject of these remarks. * 

The Earl 6f Chinrickard's case affords an 
illustration of this doctrine, (a) and will in¬ 
troduce the sentiments of that eminent 
lawyer, Sir Henry Hobart , on this subject. 
In that case a lady was,tenant in tail with 

reversion to her husband for life, and they 

* 

joined in a fine ; and it was contended that 

this fine was a discontinuance by the tenant 

in tail, and so the estate for life did drown 

and extinguish itself in the fee-simple, 

- » 

granted to the conusee. 

O - •" 

The argument on the behalf of the de- 
mandant was, that when the estate-tarl de- 


termincd, the demandant's reversion was to 
come into possession, as the estate for life 
was extinct, in the estate given by the 
line; and that the fine should not, as 
to the estate for life, operate to the benefit 
of the conusees, but of the old remainder or 
reversion. 

The report of Sir Henry Hobart's judg¬ 
ment, byway of answer to this argument, is 
in these terms : 

“ First, That the estate for life, is not by 
that fine, 7 Jac. drowned and extinct ; but 
that tlie estate in tail, and for life, are both 
conveyed lawfully, as estates in being to 
these conusees : so. First—the estate for 
life is not forfeited by this fine. Secondly, 
it is not involved in the estate, given by 
the tenant in tail ; but it is given distinct¬ 
ly, as an estate by itself in judgment and 
by the force of law. .If the estate for life 
were extinct or invalid in the estate given 
by the fine, 7 J&c. it must be either by 
surrender, forfeiture or confirmation. By 
surrender it cannot wink. Note, that this 
could not work by way of surrender, as in 
Brcdon’s case it might, because it is a re¬ 
mainder following, and yet it was not 

4 

taken as a surrender, for then it had been 


against the judgment.” 

** And here first I do exceedingly com¬ 
mend the judge? that are curious and almost: 
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Proverbs of Solomon in a good sense, when 
it is to a good end) to invent reasons and 
means to make acts, according to the just 
intent of the parties, and to avoid wrong 
and injury which by rigid rules might be 
wrought out of the.act. And that is well 
performed in Bredon's case, Co. lib. 1. fol. 
76“. Where a tenant for life and lie in re¬ 
mainder in tail join in a line [conic eve;) the 
tenant in tail dies without issue, the conu- 
see shall hold the land, during the life of 
the tenant for life. Note in Bredon's case 


a strange effect, for the eonusec that had a 

Cl J 

fee made of both estates, as soon as tenant in 
tail died without issue, had but an estate for 
life; for there v r as no discontinuance nor 
change of the reversion, but a lawful giving 
of their esi’ates tmd no more. So in En¬ 
el is he's case there. There is no forfeiture 
in this case, because tlu* tenant for life 
gives not the fee alone, but gives only so 
much of the fee asdic hath, and joins with 
another in giving a fee that hath power to 
give a fee during hif» estate, without wrong 

Cl C> 7 

to any, and therein (lifters from id. 16“ and 
17 Eliz. Dyer. 3.'if), of tenant for life, re¬ 
mainder for life, joining in a feoffment in 
fee ; and from 41 E. 3. 21. of tenant for 
life, making feoffment in fee to him in the 
remainder in tail and his wife. And if we 
need (as in Bredon's case) .to avoid discon- 
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der in tail should be taken to pass first; so 
here to avoid forfeiture, the remainder 
for life may be said to pass first.’’ 

“It is also no discontinuance, because 
either of them gives their estate lawfully, 
and there is no necessity to conceive a 
wrong to the reversion, since a fee may be 
determinable .by operation of law, as in 
Brcdon’s case, though it should by the fine 
have been a perfect fee , if there bad been 
such an one to give. And Coke in that case 
collects that by reason of that case if tenant 
for life, and he in remainder in tail, make a 
feoffment by deed, this shall be no discon- 
: tinuance, nor shall divest the reversion or 
remainder depending; because it shall 
amount but to a grant of both their estates; 
and so it shall be a fee determinable upon 
both their estates, and no absolute fee 
from the one nor both, whatsoever the word 
imports, the one construction working by 
right, the other by. wrong, which the law 
will not admit, if the other may by any 
means stand. So since these estates might 
have been several without forfeiture, the 
law shall marshal them, joining accord¬ 
ingly. So that this way, though the 
tenant in tail in possession, should make a 
discontinuance, and so work a wrong, yet 
the grant of tenant for life in remainder 
might be lawful. # Note my opinion upon 
Enahshe's case, thereafter. These things 
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standing thus, it must follow, that the estate 
for life doth not pass, drowned in the tail, as 
giving place to it. ' But it is true, that 
both the estates that were in them several, 
did pass from both as distinct authors of the 
new estate , according to their measures. 
But now in the conusee they are but one 
entire estate made of two, and therefore 
remove the confusion, as chymists do, by 
extracting and segregating the simples of a 
compound: as suppose this conveyance 
were upon condition, the entry shall restore 
their estates as they were before: so in 
Englished case, (in Bredon's case) the conu¬ 
see took two estates, and from two givers, 
tenant for life, and an infant in remainder 
by line. The conusee now had but one 
estate , yet* upon reversal of the fine, the 
law restoreth no more to the infant, but 
the remainder, because he gave no more, 
yet the estate for life was, as in this case, 
given, confounded in .the fee, and no for¬ 
feiture made in Englishe’s case. So in this 
case I hold it clear, that if an infant tenant 
in tail in possession, and he in remainder 
for life had joined in a fine, and the infant 
had reversed his fine, yet the remainder 
for life should have vested with the conu¬ 
see. Then again, admit it should be 
taken as a discontinuance of the tenant in 
tail, and a confirmation, (which is the 
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who JiacI that estate by the grant of the 
donee himself, what color is there then 
that the donor should recover the land, as 
long as that estate is out, that himself 
save ? No more than if the tenant in re- 

O 

version had not joined, but kept his right, 
or released it to the discontinuee. And 
therefore put the case, that A. donee in tail 
remainder to B. for life, reversion to C. in 
fee, A. discontinue at the common law, 
this is a present wrong to the issue in tail, 
and to B. and C. but such as none can 
remedy, but in their several times: so that 
if the issue of A. sue not, B. cannot; if 
B. sue nor, C. cannot by the same reason ; 
if B. will release to the discontinuee, or 
confirm his estate, it is all one to C., for his 
estate or right is not thereby anticipated, 
for there was nothing taken from him but his 


reversion. 


which is all that he can require.” 


££ But if in Bredons case, the tenant for 
life had surrendered his estate to the tenant 

i 

in tail, in the first remainder, who had 
levied the fine and died without issue, he 
in the second remainder might have pre¬ 
sently had his formedon, though the tenant 
for life were alive ; for the estate for life 
was so drowned, as there was no more but 
tfie estate in tail, with the other remainder 
following. So the difference is where the 
tenant for life in Jire don's case surrenders. 


before the alienation, so that he hath all, 
and gives all, one giver, and one estate 
only. And where there is a joining in the 
conveyance, or a releasing or confirmation 
to his conusee, in which case it is clear, 
that he gave but his own single estate, and 

o O y 

the other remains to be given by the pro¬ 
per owner/’ 

“ But that that troubles the judgment in 
this case, I suppose to be the book of 9 
Hen. 7* 2d. and the opinion Co. L. 6. 70. 
Sir Moyle Finche.'s case, That if donee in 
tail be disseised, and the donor disseise the 
disseisor, and make a feoffment over, and 
then the donee re-enter upon the feoffee, he 
shall, have but his first estate-tail, and the 
reversion shall be turned to the first dis¬ 
seisor, and sha'll not remain with the feoffee 
of the donor ; whereof the reason is, that 
where the stranger disseiseth the donee, 
lie gained by wrong both the tail and the 
reversion, and then had in him one entire 
estate in fee: now when the donor dis¬ 


seiseth him, he gains the estate 
disseisor had, which was entire, 


which the 
and so his 


disseisin cannot divide the estate as they 
were; for his whole estate is by the wrong 
in the first disseisor, none having right of 
entry, but the donee ; then when he makes 
his feoffment over, that gives no estate , but 
that wrongful one . But it gives away his 
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ing and dying in the land. So then when 
the donee re-enters, lie can have no more 
than his own, and must by his entry re¬ 
store the reversion: the feoffee cannot hold 
the reversion, because the estate he had 
was no other than that was wrongfully got¬ 
ten by the donor, from the first disseisor, 
and given to hjm ; wherein there was, in 
effect, the tail of the donee, and the rever¬ 
sion of the disseisor: and now when the 
donee re-enters, he cannot restore the re¬ 
version to the feoffee, in respect of the 
right, because it is utterly annihilated by 
the feoffment, which cannot give, but doth 
distinguish («) it. 

“ And now you must see no other right, 
but that which grows out of the disseisors, 
whereof the first is both the'best* in estate 
and right ; and therefore if the first disseisor 
had entered upon the feoffee of the donor 
disseisor, and then the donee had enter¬ 
ed upon him, no doubt the reversion had 
been left in the first disseisor, and then the 
feoffee had no way by his buried right, to 
recover now, or after the death of the donee 
without issue : so here difference appears, 
that in this case the first disseisor hath right 
to the whole estate, wherein the right is 
buried, and so redounds to his whole bene¬ 
fit : in the principal not so ; for Ihe Lady 
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Frances had right only to the reversion in 
fee, after both the estates ended, whereof 
the one helps the other. 

“ So note, that the right doth extinguish 
whether it be by feoffment, release, or con¬ 
firmation, to the benefit of the estates then 
last in being, as of the first disseisor. Much 
more here of the discontinuee being now in 
esse, not to the benefit of the ancient right, 
for one right cannot extinguish another.” 

The excellence of his judgment, and the 
illustration it affords of the point now under 
discussion, and of the principles involving 
different learnings connected with merger, 
will supersede the necessity of an apology, 
for the length at which this case is intro¬ 
duced. 

In practice it frequently becomes neces¬ 
sary to consider the mode, in which a con¬ 
veyance operates, when the same is made 
by a tenant for life, jointly with the tenant 
in-tail, who is the owner of the next im-_ 
mediate estate of inheritance, either with 

«* 

an express declaration of uses to the tenant 
for life, and to the tenant in-tail accord- 

j 

ing to the extent of their former owner¬ 
ship ; or with an intention not expressed, 
that the uses shall result to them agreeably, 
to the estates conveyed by them respectively. 

In Beckzvith’s case(u) it was resolved on. 


the broad ground of general principle, that 
every one may dispose and declare the use 
of the land according to the estate which 
he hath in the land; for the declaration 
and disposition of the use doth follow the 
ownership of the land as the shadow fol- 
loweth the body. And now by the statute 
of 27 II. 8. the shadow or the accessary 
draweth to it the body, and the princi¬ 
pal (that is to say,) the use draweth to it 
the estate of the land, and therefore in all 
reason the owner of the land ought to limit 

the use ; for by it the estate of the land is 

%/ 

transferred to the use : and it seems to be 
agreed that if there be two tenants, one 
for life, and the other in fee, and they levy 
a tine without declaration of any use, the 
use shall be to them of the same estate 


as they had before in the land. So if A. 
tenant for life, and B. in .reversion, or 


remainder, levy a fine generally, the use 
shall be to A. for life., the, reversion or re¬ 
mainder to B. in fee, for each granteth that 
he may lawfully grant, and each shall have 
t he use which the law vesteth in him, accord¬ 


ing to the estate which they convey over. 

And in the case of JVaker and Snowe [a) 
one point on which the court agreed was, 
thablf two persons, of whom one is tenant 
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for life, with a remainder to the other in 
tail, join in a feoffment to Sir I. S. and his 
heirs, who suffers a common recovery, in 
which the tenant in tail is vouched, this shall 
be intended to the former uses. 

But they seem to have distinguished be¬ 
tween the operation of a conveyance by 
the tenant for life and the tenant in tail 
jointly, and a surrender by the tenant for 
life to the tenant in tail; declaring that no 
use could be declared to arise out of an estate 
which is surrendered, and at the same time, 
admitting that when asurrender is made with 
the intention to enable the reversioner to do 
any particular act, as to suffer a common 
recovery, and for that purpose only, the 
courts will raise an use out of the estates 
taken by .the recovery. These opinions 
were expressed in two resolutions of the 
court. 

The third resolution was, that although 

o 

Edward Egerton surrendered his estate for 
life to Sir John Egerton , by which this 
estate for life was extinguished, yet if the 
intent of the surrender was only to enable 
Sir John Egerton to suffer a recovery, to 
bar the remainder dependant upon the 
estate for life and the estate-tail, the new 
recovery shall be to the use of the tenant 
for life, if no other uses can be shewn. 


The fourth resolution was, although 
Edward Egerton and Sir John Egerton joined 


in a feoffment to the use of J. S. and his 
heirs, and J. S. suffered a common recovery, 
in which Edward Egcrton is vouched, this 
shall be intended to the former uses. 

There was an additional reason, (and it 

2 

was urged,) the recovery was suffered in 
pursuance of a covenant for further assu¬ 
rance. 

¥ 

In the case 6f an actual surrender, the 
estate is clearly extinguished, and cannot be 
revived, unless a condition be annexed to 
the surrender. Therefore it is apprehended 
the use to the tenant for life must arise out 
of the estate of the reversioner, and conse¬ 
quently the estate arising from this use will 
be affected by all the incumbrances attach¬ 
ing on the reversion. 

And a surrender in fact, , has universally 
the effect of putting an end to the right of 
enjoyment under the estate which is surren¬ 
dered, as far as the surrender is valid. Hence 
the objection of Lord Hqle{a) that the rea¬ 
son given in Bredon’s case made against the 
resolution. But it is evident that his lord- 
ship did not carry in his recollection the 
distinction taken in Bredon’s case: he took 
notice that it is said the remainder in-tail 
passed first, and observed that if it did, the 
freehold must go by surrender, and so 


drown ; while Bredon's case is an authority 
only for the point, that the estate for life 
has continuance in those cases in which the 
remainder may pass as a remainder, and the 
estate for life passes as a continuing estate; 
and hence the difference between a feoff¬ 
ment from them by deed, pud a feoffment 
without deed. 

It*may be objected that these cases are 
inapplicable to the learning of merger, and 
prove nothing material to that learning; 
that the modification of the use, in its dis¬ 
tribution between the several owners of the 


ancient estates, is the consequence of the 
equitable jurisdiction by which uses were 
regulated in their fiduciary state ; and that 
the same rilles now prevail in the courts of 
law under the express directions of the sta¬ 


tute by which uses are transferred into pos¬ 
session. In these objections, whenever they 


are insisted on, there will be considerable 


weight. But it must be called to mind, 
that the doctrine of merger may be rele¬ 
vant to (iases even of this description. 
When the tenant, for life and tenant in tail 


joiii in a recovery, it is then true that the 
estate of the recoveror is sufficiently exten¬ 
sive to support the different rights of the 
parties to the conveyance, and to supply an 
ownership, which will serye the uses result¬ 
ing to them, or declared in their favor ; but 
then this question arises, does that ownership 
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arise solely under the estate-tail , as enlarged 

into a fee-simple, by having merged the 

estate for life ; or does it arise partly under 

the estate for life and partly under the 

* 

estate-tail as enlarged into a fee-simple? A 
necessary consequence of admitting the 
estate for life to be merged, will be, that the 
use arising or limited to the tenant for life, 

O 7 

will be affected with the charges and incum- 

o 

brances of the tenant in tail, while a con¬ 
trary doctrine will support the right of the 
tenant for life, to the extent and according 
to the manner and degree of the former 

O 

ownership. That the time of the estate for 
life is a continuing interest or not, is a ques¬ 
tion of law; and cannot, as against creditors, 
&c. be affected by the practice or the rules 
of courts of equity, since if in the hands of 
I. S. the reversion or remainder was come 
into possession, then thd uses arising on the 

estate in him, must be commensurate to that 

J % 

estate, partake of its nature, and be liable 
to all the charges with which it was affected. 
No one iota of difference is made by the in¬ 
terposition of the equitable jurisdiction of 
the court of equity ; or the application of 
the principles of that court to uses in their 
present state ; for admitting the estate for 
life to be merged at law, and a stranger 
claiming under the tenant in tail, to have 
gained an advantage by that means, the 

ronrf: of flhanrprv neither has or pver had 
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the power to take the advantage from him, 
except on the ground of 'fraud, 8zc. 

The doctrine of these cases may be ap¬ 
posite to merger, in another point of view; 
and a reference to the opinions given, and 
distinctions taken, in Treporfs case and Bre - 
don’s case be rendered necessary : for sup¬ 
pose A. tenant for life, and B. tenant in 
tail to join in a lease and release, or grant, 
or a fine, which does not create a discontinu¬ 
ance and such assurances to be made to the 
use of the tenant for life, remainder to the 
tenant in tail: will the estate arising under the 
use declared in favor of A. determine with 

the failure of the issue of the tenant in tail? 

» 

or will it continue notwithstanding the death 
of the tenan't in-tail without issue? From 
the best consideration of the point, it seems 
the estate for life will not merge, and that, 
oil the contrary, it will be a continuing in¬ 
terest, agreeable to *the distinction taken in 

O 

the cases of Treport and Brcdon; and it is 
observable that in Beckwith's case (a) it is 
said, that if tenant for life and B. in reversion 
or remainder levy a fine, the use shall be 
to A. for life, the reversion or Remainder in 
fee; and the reason is, that each of them 
granteth that which lie may lawfully giant, 
and each shall have the use which the lawvest- 


. (a) 2. R<?p. 
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eth in them according to the estate which they 
convey; and nothing can tend more strongly 
to shew, that the nse to A. for his own life 
ariseth out of the estate for life which lie 
himself-conveyed, and not out of the re¬ 
version, as forming one entire and consoli¬ 
dated estate, through the medium of the 

7 • O 

merger of the estate for life. 

It is concluded, that there will not be 
any merger, when several persons, who are 
the owners of distinct estates, join in con¬ 
veying these estates by one and the same 
conveyance, and by the same limitation. 
This conclusion, if allowed to be right, be¬ 
comes particularly important in the conside¬ 
ration of the effect of conveyances by te¬ 
nant for life, jointly with tenant in tail, or 
in fee, when contingent remainders are in¬ 
terposed between their estates; for unless 
the estate for life ceases to be a continuing 
interest, it cannot ,be contended, with any 
appearance of reason, that the contingent 
remainders have lost the support of that 
estate. Should it be said, that they are not 
destroyed, merely by the conveyance of 
the tenant for life ; since that estate is not 
annihilated, but continues in point of quan¬ 
tity though it may be altered in point of 
quality ; it naay on the othei hand be ob¬ 
jected, that thoqgh the estate for life is 

continuing to some purposes, yet it is blend¬ 
ed with the inherits nee anH forms -nnrt of 




v 


that estate ; giving an estate, consisting of 
the united ownership, and that this union 
of ownership excludes the intervening con¬ 
tingent remainders. And contingent re¬ 
mainders will, it is apprehended, be de¬ 
stroyed by a conveyance made by these 
parties. («) It is agreed, that a surrender 
by the tenant for life to the reversioner or 
remainder-man, is an effectual mode, for 
barring the contingent interest support¬ 
ed by that estate. Prudence there¬ 
fore will dictate the propriety of taking a 
surrender from the tenant for life, to the 
reversioner or remainder-man; that no 
doubt may be raised on the continuance of 
the estate for life, or any question arise on 
the construction of the contingent re¬ 
mainders. Even a lease and release by a 
tenant for life to a reversioner, are consider¬ 
ed as a surrender: and a surrender avoids 

* • 

the livery ; affirming the reversion to be in 
the person to whom the surrender is made, 
and restoring to himjthe freehold. 

So when the same person has an estate 
for life, with the reversion or remainder in 
fee, subject to interposed contingent re¬ 
mainders, the union of the estate of inheri¬ 
tance with the freehold, in a stranger, though 
he be a mere releasee to uses, will, as already 


(a) It is understood there is a decision on this point by the 

R An n nnt vpf ni»ir»rtpd 


observed, cause the merger of the freehold 
and the destruction of the remainders ex¬ 
pectant on, and supported by, that freehold, 
as far as they depend on that estate of freehold. 
But the contingent remainders will not be 
destroyed, if there be any other estate of 
freehold, by which they may be supported. 

In practice it'has been doubted whether 
the concurrence of the tenant for life, with 
the owner of the next vested estate-tail, 
will not accelerate the right of possession 
under the estate-tail, so as to subject the 
possession to the incumbrances of the te¬ 
nant in-tail. 

In general, the estate vested in trustees 
for supporting contingent remainders, will 
guard against any possibility of merger; and 
frequent instances occur, in which the con¬ 
tinuance of this interposed estate, would be 
an answer to a wife's title of dower, by 

keeping the freehold distinct from the in- 

« 

lieritance. 

As a caution against any prejudice to the 
tenant for life, from concurring-with the 
tenant in tail in a recovery, the clause call¬ 
ed the one hundred thousand pound clause 
has been adopted in practice. By this 
clause; a condition is annexed to the estate 
conveyed to the tenant to the v r rit of entry, 
stipulating that the estate should be void, 
unless this sum should be paid within a given 

time fheimr a ncrind affpr thp rprnverv is 
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intended to be completed;) and by the opera¬ 
tion of this condition, the tenant for life 
will be restored-to his former estate, unaf¬ 
fected by any of the incumbrances of the 
tenant in tail. The recovery will also re¬ 
main in force, since it is sufficient that there 
be a tenant to the writ of entry at the time 
of suffering the recovery, though that seisin 
be afterwards defeated by a condition, or 
for any other reason. 

In this place, it may be observed, that al¬ 
lowing to Bredon's case and Treport’s case, 
the full force ascribed to them, this caution is 
not absolutely necessary, though no one can 
question its prudence. 

The like object with the hundred 
thousand pounds clause may be attained by 
granting a particular estate of freehold, as 
for joint lives, and retaining the reversion, 
and adding a condition to defeat the estate 
which is conveyed to the tenant to the writ 
of entry : this seems the preferable inode, 
especially when there are any powers annex¬ 
ed to tlie estate for life, and these powers 
are to be preserved. Little or no doubt, how¬ 
ever, can exist of tfiese powers being reviv¬ 
ed , when the estate is restored by the 
operation of the condition ; and the creation 
of a particular-estate is decidedly to be pre¬ 
ferred when the tenant in tail joins with the 
tenant for life, in makihsr a tenant to the 
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writ of entry; and it is always advisable 
that he should join. 

It may also be observed* that when no 
particular objection exists against the tenant 
for life joining in tlie voucher in the reco¬ 
very*, he should be vouched: as this voucher 
wilt be the means of bringing the case within 

o o 

the statute of 14* Geo. 2. c. 20. and of prov¬ 
ing, even though the recovery deed should 
be lost, and the tenant for life should con¬ 
tinue in possession, so as to rebut the pre¬ 
sumption of a surrender, that the recovery 
was duly suffered ; since there will be evi¬ 
dence of the concurrence of the persons, 
who were competent to suffer the recovery. 

We have seen that when two persons, 

each having a several estate, expectant on 

the other, convey the land in which they 

have those estates to one person by the 

same conveyance, though* the estates will be 

consolidated and no longer distinct, yet the 

land' may be held under this conveyance, 

tintibsuch time as both the estates would 

« 

have severally determined if they had con¬ 
tinued in the tenancy of distinct persons. 
It is otherwise when a merger takes place. 
The merger of the particular estate in the 
reversion, causes the determination of the 
right of enjoyment under the particular es- 
tate, without respecting the period to which 
this narticnlar estate was extended, and 
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might have continued if the estates had re¬ 
mained distinct. 

In most instances also the estates must 
be taken at distinct times , or in other words 
by distinct acts, in order that a merger may 
take place. In other instances this doctrine 
will not have effect, because two estates 
are taken at the same time and by the same 
conveyance. 

But when one and the same person has 
several estates, and of them one is in other 
respects qualilied to merge, yet when these 
estates are kept distinct in him, by rea¬ 
son that one of the estates is privileged 
from merger under the statute of intails, 
or for the sake of some other person con¬ 
cerned iq benefit under a joint-tenancy 
or a contingent remainder, there will be 
a merger when tins person conveys these 
several estates even by one conveyance, and 
one entire grant. ^ For as these estates jvere 
kept dis-inct, and exempted from merger 
for a particular cause, a merger will take 
place on the union of these estates in ano¬ 
ther person, or even in the same pgjrgQn 
as taking under a conveyance; to ysea ; 
since the cause for exemption frpm merger 
no longer exists ; aud the rule cessante causa 
cessat pffhctus t is applicable,. 

By this cricuinstance alone, Symonds v. 
Cudmore t and the cases*of that class, are to 

be distinguished from Eredon’s r.ase. 
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Trcporfs case, and the other cases of that 
class ; for in Symonds v. Cudmore , &c. the 
same person had two estates, and they 
would have merged if one of them had not 
been an-estate-tail. Therefore as soon as 
the protection from the estate-tail ceased, 
by the operation of the fine, the merger 
took place. In the other cases there were 
several persons, and each of them had a dis¬ 
tinct estate, and they conveyed these es¬ 
tates by one joint act to one person, so as 
to transfer their several estates. 

Though irrelevant to the doctrine of 
merger, yet as connected with the practice 
of suffering common recoveries, it will not 
be without its utility to add in this place, 
that a question frequently ^arises whether 
a person is tenant for life, or in tail; and 
if tenant for life, contingent remainders 
are not limited to his children. On suf¬ 
fering a common recqvery.to bar the estate- 
tail, if any, it is a general precaution to 
create a term to prevent the consequences 
of a forfeiture, considering the party as 
tenant for life. But as without further pre¬ 
caution the contingent remainders to the 
children would be destroyed, and it may 
be an object to preserve them, it is expe¬ 
dient in that qase, and with a view of pre¬ 
serving the right under these contingent 

o o ■ o 

remainders, to limit an estate of freehold, 
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struction. For this purpose the lands 
should be conveyed to A. to the use of B. 
for the joint lives of A. and B. to the in¬ 
tent that he may be tenant of the freehold, 
and a common recovery be suffered. The re¬ 
mainder should be limited to the use of A. 
for the life of the grantor in trust for him. 
This estate in A. will preserve the contin¬ 
gent remainder, and at the same time be a 
protection against a forfeiture, since the 
right of entry will be in this trustee, and 
if he enter he must hold, in trust for the 
person suffering the recovery. This sub¬ 
ject, it wilibe remembered, is examined and 
fully discussed, and the appropriate forms 
are given in the second volume. 

It remains fo be added, under this head, 
that the case of Major v. Talbot , (a) may, 
at first view, seem to militate against some 
of these distinctions ; since according to 
the cited cases, file plaintiff held the pos¬ 
session, and had the cause of action in 
right of the wife, while he brought the 
action as assignee of the husband; but 
when the court treated the wife’6 life-estate 
as merged, they meant nothing more than 
united to, and consolidated with, the inhe¬ 
ritance. u 

The true ground of the judgment. i$ in 
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Croke, “ that the action was well brought, 
being brought by the assignee of him 
“ who hath the inheritance, and so no 
“ prejudice to any ; and the estate for life 
“ being, transferred with the fee, is there- 
“ by drowned and confounded; so as he 
“ being assignee of the whole estate, and 
“ shewing all the matter is good enough 
not that the action was in the most approv¬ 
ed form ; but in a form which on the 
pleadings at large was sufficient, since he 
has shewn his title as assignee of the wife 
as well as of the husband. 

And according to Sir William* Jones's re¬ 
port, the judges agreed that each passed 
his own estate to the grantee ; but he adds 
that which perplexes the depision, namely, 
“ and in regard to strangers who are to 
receive prejudice, the estate of the wife 
“ continues; so that if any rent-charge or 
<e other charge was made by her, the gran- 
“ tee should hold this charged during the 
“ life of the wife: but in truth the parti- 
“ cular estate was merged in the rever- 
" sion in fee. 13ut then/' it is added, “ this 
“ is no prejudice to the lessee for years, 
“ for he is subject to a covenant as well 
“ after the determination of the estate of 
“ the wife, as in her life.” 

On this decision it is also observable that 
the estate was drowned and confounded, as 
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although it was continuing in point of title : 
for after the husband and wife had conveyed 
to a third person, there ceased to be any 
existence of the freehold distinct and se¬ 
parate from the inheritance. 

j Eustace*s{a) case is also to be remembered 
as belonging to this division, in application 
to persons being joint-tenants for life, and 
transferring their estate under a grant by 
them jointly. 
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ON MERGER. 


CHAP. XIV. 


In this, the concluding chapter, are to be 

considered. 

First , The Manner in which the Doctrine 
affects the Party himself whose Estate is 
merged ; 

Secondly, The Situation in "whicll it leaves 
other Persons who have any Claims on the 
Estate which is merged, or any Interests 
derived out of that Estate ; 

Thirdly, The Effect which it produces on the 
Estate, in which the Merger takes place. 

4 

As to the first head. The doctrine of 
merger may be injurious to the person in 
whose estate in reversion or remainder a 
prior estate becomes merged or absorbed. 
It has been shewn that in his character of a 
trustee this person may he protected by a 
court of equity, from the effect and con- 
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derive a protection, from this or from some 
other source, he may, by reason of the 
merger, be subjected to a lease operating 
by interesse termini , to a charge, or to a judg¬ 
ment, as a present and immediate incum¬ 
brance, affecting the possession : while, 
without the merger, such lease, judgment, 
&c. would not have attached on the posses¬ 
sion, until the prior estate had determined 
by effluxion of time. 

An actual interposed term, as has already 
and frequently been shewn, would have kept 
the freehold and inheritance, though united, 
so far distinct, that the term would not be¬ 
come an estate in possession until the par¬ 
ticular estate of freehold was determined 
in point of title, and by way of effluxion 
of time. 

Secondly, Notwithstanding the merger 
of the particular estate, persons who have 
interests affecting the estate which is 
merged, will be left in the same condition 
in point of benefit, as if no merger had 
taken place. Therefore if tenant for life 
has made a lease, or has granted a rent- 
charge, or confessed a judgment, such 
lease, rent, or judgment will remain in force, 
and affect the land during the period of the 
estate which is merged } in like manner, 
as if that estate had continuance, exempt 

• i- 

from the learning of the merger. 

F'nr the nnrnosp of these , states the 
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particular estate though merged has con¬ 
tinuance in point of title, («) although it is 
merged in point of law. It would not be 
consistent with the principles of justice, or 
with the fundamental rules of law', which 
indeed are founded on justice, that a man 
should by his o.wn act, discharge himself 
from his own lease or other incumbrance. 
A person having such derivative interest, 
may be benefited, although he cannot be 
prejudiced by the merger of the estate out 
of which his interest is derived, or on which 
it is dependent. Therefore, when a tenant 
for life makes a lease for years at a rent, and 
the estate for life becomes merged; sq that 
the relation of landlord and tenant ceases 
as between the parties ; the ‘remedy for the 
rent and for covenants annexed to the rever¬ 
sion, will cease with the reversion to which 
the rent and covenants were annexed and 
incident.^) Nor does this doctrine impugn 
the maxim, that cessante statu primitivo 
cessat derivativus. This rule merely expres¬ 
ses that the derivative interest cannot be of 
longer continuance, than the estate out of 
which that interest is derived. Nor does the 
maxim mean to convey the idea that the 

(a) 1 Inst. 338. 

(b) Lord Treasurer v. Baron, Moor. 94. Webb v. Russell, 
3 Term Rep. 393. Stokes v. Russel, 3 Term Rep. 678. At 
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derivative interest, may be impeached by 
its author. That it should be impeached 
would be contrary to the maxim, that no 
■man shall derogate from his own act ; and of 

O * ' 

the principle, which is one of the funda¬ 
mental rules of title, that quod rneum est t sine 
facto vcl defecto meo amitti vel in alienum 
iransferri non potest. («) 

In Archer’s case (/>) a tenant for life had 
made a feoffment, which was treated as a 
forfeiture of his estate for life. And Lord 
Coke makes this observation “ Note, reader,” 
after the feoffment, the estate tor life, to 
some purpose, had continuance; for all 
leases, charges, &c. made by the tenant for 
life, shall stand during his life; but the 
estate is supposed to continue as to those 
only who ejaimby the tenant for life, 
before the forfeiture ; but as to all others, 
who do not claim by the tenant tor life 
himself, the particular estate is determined : 
also in Coke on Lift, the rule applicable to 
surrenders, and which is equally applicable 
to merger, is with the appropriate distinc¬ 
tions, stated in these* terms. 

“ But herein are two diversities worthy 
“ of observation, (c) The first is, that 

“ having regard to the parties to the sur- 

* 


(a) 8 Rep, 02. 

(b) 1 Rep, Gt>. b. see also, Cro. Car, 101, 

(c) 1 Inst, 338, b. 







4( render, the estate is absolutely drowned.” 
“ But having regard to strangers, who 
<( were not parties or privies thereunto, 
<c lest by a voluntary surrender they may 
“ receive prejudice, touching any rights 
“ or interests they had before the surren- 
“ der, the estate surrendered hath, in con- 
“ sideration of law a continuance. As if 
“ a reversion’ be granted with warranty. 
“ and tenant for life surrender, the grantee 
“ shall not have execution in value against 
{( the grantor, who is a stranger during the 
<( life of tenant for life ; for this surrender 
“ shall work no prejudice to the grantor 
<c who is a stranger. 

44 So if tenant for life, surrender to him 
te in reversion, being within age, he shall 
e< not have his age ; for that, should be a 
te prejudice to a stranger, who is to become 
ts demandant' in a feal action. If tenant 
“ for life grant a rent-charge, and after sur- 
“ render, yet the rent remaineth, for to 
“ that purpose he cometh in under the 
44 charge causa qua supra, (a) 

‘ c If a bishop be seised of a rent-charge 
<e in fee, the tenant of the land enfeoff the 
“ bishop and his successors, the lord enter 
“ for the mortmain, he [the lord] shall hold 

(a) Though the point it correct, the reasoning is not so , 
for the grantee of the rent cannot charge the surrenderee a* 
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cf it discharged of the rent ; for the entry 
“ for the mortmain affirmeth the alien- 

“ ation in mortmain, and the lord claimeth 

» 

“ under his estate; but if tenant for life 
“ grant a rent in fee, and after enfeoff the 
“ grantee, and the lessor enter for the for- 
<f feiture, tlie rent is revived; for the lessor 
cf doth claim above the feoffment. But if 
“ I grant the reversion of- my tenant for 
life to another for term of his life, and 
“ tenant for life attorn, now is the waste 
“ of tenant for life dispunishable ; after- 
“ wards I release to the grantee for life, and 
<£ his heirs, or grant the reversion to him 
“ and his heirs ; now albeit, the tenant for 
“ life be a stranger to it, yet because he 
“ attorned to the grantee for life, the estate 

fc for life which the grantee had, shall have 

• 9 ^ 

“ no continuance in the eye of the law as 
to him, but lie shall b,e punished for 
4 ‘ waste done after-ward.” 

“ The second diversity^/) is that for the 
:c benefit of any stranger, the estate for life 
c ‘ is absolutely determined. As if he in there- 
version make alc’ase for years, or grant a 
“ rent-charge, &c. and then the lessee for 
“ life surrender, the lease or rent shall 
*•' commence maintenant. So in the case of 
c lAttleton lirst, between the lessee and 


(a) 2 Bulstr. 42 . 



“ the second husband, the estate for life is 
“ determined; and secondly, for the bene- 
cr lit of the issue it shall be so adjudged in 
“ law. Here note a diversity when it is 
“ to the prejudice of a stranger, and when 
“ it is for his benefit ” 

Lord Coke again adds, If a man maketli a. 
“ lease to A. for life, reserving a rent of 
forty shillings to him and his heirs, the 

*/ O 

<( remainder to 13. for life. The lessor grant 
the reversion in fee to B. A. attorns. A. 
“ shall not have the rent, for although the 
“ fee-simple do drown the remainder for 
life between them, yet as to a stranger, 
e ‘ it is in esse ; and therefore 13. shall not 
have the rent, but his heir shall have 1 it.” 
This last proposition shews, that when the 
estate of 13. for his life Ls determined by 
eflluxion of time, the rent shall be payable 
according to the effect of the original reser- 

o 

vation, for by the grand of the remainder 
for life, the rent was ^suspended for the 
period of the life. 

Under the same principle, the rights of 
exercising powers of leasing, and of cutting 
timber, cannot be accelerated to the pre¬ 
judice of persons who have opposing in¬ 
terests. 

So in Sir Edward Veto v. Pemberton,(a) 
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where the grantee of a rent-charge for life, 

O O' 

accepted a term of years, which suspended 
the rent, and then surrendered the lease, it 
was held, that on the surrender, the rent 
was revived. For the court added, “ by 
the surrender and agreement of the par¬ 
ties, the lease is absolutely determined, 
“ and not in esse, and none* of them can say 
it is in esse ; but a stranger who is to have 
benefit thereby, may well say it is in esse 
as to him; but quoad the lessor and les¬ 
see, it is determined, and the possession 
and interest is in him without entry.” 

So in Lee's case,(r/) the interest of the per¬ 
son entitled under the executory bequest , re¬ 
mained in full operation, notwithstanding 
the merger ofthc estate, as far as it was vested 
in the person Entitled subject to this exe¬ 
cutory bequest. 
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In short, all the cases prove that a stranger 
cannot be prejudiced by the merger. We 
must, however, except* the case of creditors 
as between them and executors and admini¬ 
strators. Even in this instance^) a distinction 
must be made between the rules of law and 
of equity, as will be more fully shewn under 
the appropriate head. After merger the term 
will no longer be assets at law, which can 


(a) 3 Leo. 110. 






be followed by execution at the suit of the 
creditors. The legal remedy of the creditors 
will be against the executors and admini¬ 
strators personally lor a devastavit. Yet in 
equity , while the executor or administrator, 
or any person claiming as a volunteer under 
him, retains the inheritance or other estate 
in which the merger has taken place, a 
court of equity would, in all probability, 
relieve the creditors. As the executor has 
the power of alienation of the term of his 
testator ; also as a husband who has a term 
in right of his wife as executrix, has a power 
of alienation over that term, there is a 
devastavit; and the term cannot be followed 
at law. In other instances of merger*, and 
in all cases of surrender, the charge remains 
on the land specifically the same as if no 
merger or surrender had taken place. 

The general conclusion to be drawn is, 

O 

that though the particular estate becomes 
merged, yet all estates derived out of that 
estate, and all charges imposed on the same 
estate, and all interests created out of it by 
the person who was, at any time, the owner 
thereof, shall have continuance, notwith¬ 
standing the merger of the estate, on which 

O O 

the incumbrances were charged, or out of 
which they were created ; in like manner as 
if the particular estate had continued. 

An excention to this doctrine is found in 
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a note in a case in Moor.(a) “ A woman 
“ tenant in tail, made a lease for years not 
“ warranted by the statute of Hen. 8.; then 
“ she took husband and died. The husband 
“ being tenant by the curtesy, surrendered 
“ to the issue ; and it was held that the 
“'issue may avoid the lease in the life-time 
“ of the husband, and yet the lease was 
“ good as against him.” 

But as the doctrine is against first 
principle, it is at least questionable; Lord 
Coke has, it is believed, expressed a con¬ 
trary opinion: but the passage which con¬ 
tains his opinion has not been found after a 
diligent research. 

3dly, The effect of the merger on the 
estate in which the merger takes place, is 
to subject The reversion or remainder, thus 
accelerated, to all those burdens and conse¬ 
quences, which would have attached on that 
estate(A) in case the prior estate had not ex¬ 
isted, and in the. sairje order or series of 
time, as if that estate were determined. 
Thus the possession will be chargeable dur¬ 
ing the period appointed for the continu¬ 
ance of the particular estate, with all the 
incumbrances which affected that estate ; 


(«) Moor 8. Cora. Dig. Estates B. 32. 

(b) Symonds v. Cudmore, 4 Mod. 1. 1 Inst. 132. 338. b« 
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and also (by way of acceleration) with the 
incumbrances which attached on the rever¬ 
sion or remainder as thus accelerated. 

Thus in Errington c. Vrrington[a) it was 
said by Doddridge , “ if tenant for life 

“ "rants a rent-charge, and he in reversion 

n o 

“ also grants a rent-charge, the tenant sur- 
“ renders to the reversioner, the land shall 
te now be presently charged with two rents;” 
and Coke, Chief Justice, agreed the same to 
be so; and with reference to an estate 
merged, the chief justice admitted, that 
the merged estate should have continuance 
against all strangers: and Doddridge addl'd, 
“ true it is, that as against all strangers 
“ which do not claim under him, it, shall 
“ have continuance, blit not against 
“ others.” 


These three divisions,, and the general 
observations introduced under these divi¬ 
sions will be exemplified, and further illus- 
tuflted by a review of the law of merger as 
applicable to persons in different relative 
Situations. 


The remaining part of this work will be 
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employed in a short examination by way of 
summary, of the general principles, and 
some of the leading points of law applica¬ 
ble to those thirty different heads which* in 
a former page, were proposed for exami¬ 
nation. 

And first. 

As to first and second mortgagees. —The 
general rule of law, and of equity as adopt¬ 
ing the law (for d'quitHs sequitur legem) is 
qui prior est tempore , potior cst jure ; in 
other terms, each claimant shall be pre¬ 
ferred, and succeed according to the prio¬ 
rity of his title. So that the first estate, 
however created, whether in order of time, 
or through the exercise of a power over¬ 
reaching other estates, shall prevail against 
the second estate, and so on in progression 
according to the priority of each estate. 

Also the elder title shall be preferred to 
the puisne, inferior or secondary title. Hence 
the law of remitter. This is a rule of prio¬ 
rity and posteriority of title, as distinguished 
from the priority qnd posteriority of estates 
derived under the same title. 

From the rule qui prior est tempore , &c, 
the utility and the advantage on the one 
hand, and in practice, the anxiety of ob¬ 
taining the estate which confers a right to 
the possession of the lands mainly de¬ 
pend. 

In general a term of vears. most com- 







monly an attendant term of years, and some¬ 
times an estate of freehold, is of this de¬ 
scription. 

Whatever may be the estate which con- 
ters this right, it is of the first import¬ 
ance, and therefore of anxious solicitude 
with conveyancers, to obtain the command 
and controul of that estate. Hence the 
practice, carried in modern times to severe 
strictness, of requiring that terms which 
are outstanding, and which in point of 
fact, or as in the instance of terms created 
under powers, by construction of law, are 
attendant on the inheritance, should be 
assigned to attend the inheritance on 

O 

every alienation, by way of sale, or . of 
mortgage ; and especially on mortgages. 

On sales these assignments ave required 
to guard against prior dormant incum¬ 
brances. 

On mortgages they are required as well 
to guard against future .incumbrances, as 
to protect against dormant incumbrances 
previously created. 

Over a mortgagee a purchaser has the 
advantage, when he is put into the posses¬ 
sion, or into the receipt of the rents ; for 
then there is a notoriety of title, and this 
notoriety is constructive notice against 
future incumbrances. 

Persons who buy reversions or remain¬ 
ders. and who do not obtain nnsspssinn 
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of the land, nor receipt of the rents, are not 
in this fortunate condition. They stand 
on a par, and nearly, indeed wholly, .on 
the like footing with mortgagees. While 
the general rule of qui prior cst tempore is 
allowed and followed at law, there is ano¬ 
ther, and predominant rule of courts of 
equity, which treats purchasers for a valuable 
consideration, and without notice , as exempt 
from the jurisdiction of that court. 

Courts of equity allow and act on the 
rule qui prior cst tempore; as a rule of 
law, not to be altered or controlled by 
a court of equity. They leave the 
equitable rights in their subordinate con¬ 
dition, so as to make all equities equal, 
and leave with the person who has gained 
the legal .title, the full benefit of that 
title. So that the legal estate, and equal 
equity, will prevail over another equity, 
though that equity be, as between equita¬ 
ble owners, the prior or preferable title. 
To illustrate these observations A. and B. 
are successive mortgagees, either of an 
equitable interest or of a legal estate; sub¬ 
ject to prior terms, &c. In the creation 
of these mortgages, each has obtained 
a title to be preferred even in equity 
according to the order of the date of his 
security. 

But let the second mortgagee obtain a 

leernl estate which rnn/nrs the ricdit to the 
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possession, and be capable of supporting 
the plea, that he is a purchaser for a valua¬ 
ble consideration without notice of the 
prior equity before the conveyance to him, 
and also before he had paid the price of 
his purchase ; and he as a purchaser for a 
valuable consideration, and without notice, 
may shield his title and protect himself 
from prior incumbrances. 

Notice of the prior incumbrance, cither 
before the acceptance of the equitable 
title, or before payment of the price, would 
put it out of the power of the party to 
avail himself of the benefit of this plea. 

The cases on this subject with their 
elucidation, principles, See. are collected in 
Mr. Powell's work on mortgages. 

It is not the object of this -treatise to 
give a comprehensive or detailed view of 
this rule. All that is necessary or propos¬ 
ed is to shew the influence of the law of 
merger. 

As an attendant term, or some other 
legal estate is the cause of protection from 
the prior charge, it is of the first import¬ 
ance to keep this term or other estate, 
on foot, or in other words exempt from 
the influence and learning on merger: for 
should the term which affords the protection 
become merged, then rents, djbts, judg¬ 
ments, and other like incumbrances, against 

which the term was a nrnteetinn miedit 



be enforced againt the inheritance, as ac¬ 
celerated into possession by the merger. 

Hence the anxiety, to obtain the elder 
of the terms or other legal estates, and 
also to adopt those cautions of assignment 
of the first term to one trustee, and the 
second term to another trustee, or of the 
first and third terms to one trustee, and 
the second and fourth terms to another 


trustee ; or the creation of a new term by 
way of underlease ; which at once displays 
the anxiety and the advantage of having 
the command of the prior legal estate. 

By superior diligence, in obtaining the 
legal estate, a second mortgagee often ob- 

o n 

tains a preference over a first mortgagee: 
and this priority may be gained even while 
a suit is depending in Chancery to settle 
the priorities. (a) 

Let it also be remembered that priority 
depends more on'the state of the title than 
on dates. For this reason a term created 
under a power may! in point of title, be 
prior to a term created by a settlement, but 
postponed by the exercise of a power, to 
when the term created by the settlement, 
must give precedence to the term created 
under the power. 


Enclosure acts, &c. &c. give similar 
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priorities, over terms of elder date in 
point of creation. 

This is an ample held for observation ; 
but it would be equally ungenerous and 
unjust to treat of this subject at large, 
while other works contain a very full and 
satisfactory discussion of the subject. For¬ 
merly it was considered that a term once 
assigned to attend the inheritance might be 

O ^ 

safely permitted to remain in the trustee of 
that term, without any further assignment of 
the term. It was supposed that a term once 
assigned to attend the inheritance, would 
always attend the inheritance, as depend¬ 
ing on the title to which this assignment 

c} o 

was annexed ; or at all events that a decla¬ 
ration by the reversioner without the con¬ 
currence of the trustee, that the term 

r * 

should be attendant, would supersede the 
necessity of an actual assignment. 

As the writer of these*observations was 
one at least, of those who introduced the 
practice of insisting‘on {lie actual assign¬ 
ment of terms, as preferable to a declara¬ 
tion of a trust of terms‘already assigned; 
and as the only safe and secure practice, 
he will add the reasoning by which he was 
influenced. 

A term assigned for the benefit of a pur¬ 
chaser or mortgagee is a shield in his hands. 
Suffered to be outstanding it may be used 
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cannot safely dispense with an assignment 
of the elder of the terms. It is the sheet 
anchor of the title. While this term shall 
be outstanding, little or no advantage can be 
expected from puisne terms. Any person 
claiming an intermediate charge, and ob¬ 
taining an assignment of the prior term, 
may impeach the title of the purchaser. 
Besides, future purchasers may require an 
assignment of this term. Without it the 
title will not be marketable ; and when the 
deeds are not to be delivered to the pur¬ 
chaser, there is an additional reason for re¬ 
quiring an assignment of the term. 

The trusts, expressly declared of the 
term when assigned to attend the inheri¬ 
tance, give the priority. Till assignment 
without notice of prior incumbrances, the 
trustee will be a trustee for the several in¬ 
cumbrances, if any, and for the purchasers 
according to the priority in time of their 
claims. By taking an assignment of this 
term to a trustee for the purchaser, the 
priority will be changed ; and the purchaser 
will be protected from any incumbrances, 
subsequent to the creation of the term, 
and prior to the purchase, provided he has 
not any notice of these incumbrances. 
This is peculiarly the advantage of taking 
an actual assignment of the eldest subsist- 
ing term. It is an advantage which a pur- 
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merit can be obtained without, considerable 
difficulty, especially when the title deeds 
are not to accompany the purchase. 

In general, terms should be assigned by a 
separate and distinct deed. It is frequently 
found inconvenient to have the existence 
of terms, disclosed by the deed conveying 
the inheritance; and even to have the crea¬ 
tion of different terms disclosed by the 
same instrument. 

It is also to be observed that a term un¬ 
less actually assigned to attend the inheri¬ 
tance for the benefit of a purchaser, cannot 
be used by such purchaser as a protection 
against the dower of the wife of the person 
from whom he purchases, or under whom 
his title is derived. («) 


(a) Mauiidrell v, Maundrell, 10 Vcs. J. 240, 


3dly, As to Bankrupts. 

To persons in trade it is of great benefit 
to have an attendant term in their title, 
and of consequence carefully to guard against 
the merger of such term ; for it is fully 
settled that a purchaser from a bankrupt, 
who takes the assignment of an attendant 
term or other legal estate., may protect 
himself against the consequences of the 
bankruptcy, if he be a purchaser for a 
valuable consideration, and without notice 
of the bankruptcy: and the term or other 
legal estate, was not in the bankrupt at any 
lime subsequent to the bankruptcy, (ta) 

In this place, and as connected with this 
and the former head, (b) it may be proper 
to observe that an attendant term will not 
protect against the demands of the crown. 
The decision on this point was contrary 
to the prevailing opinion of the profession; 
an opinion which had long regulated their 
practice. And though the law on this point 
may be considered as settled, yet it is 
founded on a nicety, and on a principle, 
not easily reconcileable. to the mind of 
those who consider purchasers for a valua¬ 
ble consideration and without notice, to 
be placed beyond the power of the courts. 


Ui) De Gols v. Wurth Gis. Temp. Talb. (5. 
(//) The Kin^ v« Jehu Smith, Mar. *2, 1S04. 






to take from them the advantage of any 
legal estate, they may have obtained. 

To support the decision in the case of 
the King v. John Smith, it is necessary to 
contend that the crown may follow the 
trust or equity of the term as part of the 
inheritance, by its execution in the same 
manner, as if no assignment had been made. 

o 

It is impossible for the crown to impeach 
the legal operation of the assignment: and 
it is singular that if the debtor had been the 
owner of the legal estate in the term, his assign- 
me nt prior to the teste of the writ of extent, 
would have prevailed against the crown. («) 
The sole ground, therefore, of supporting the 
decision is, that the crown follows the trust 
of the inheritance ; and not the trust of 
the term, except so far as it js part of 
the inheritance ; and that the legal estate 

O 

conferred by the term, will not protect 
a purchaser for a valuable consideration, 
and without notice from the lien, or de¬ 
mand of the crown, attaching on the in¬ 
heritance, as consisting partly of the legal 
estate of inheritance, and partly of the 
benefit of the trust of the term. 

The material parts of the judgment of the 
Lord Chief Baron arc these: “ In deciding 
“ according to the course of the common 
“ law, I think it clear that an outstanding 
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(t term cannot defeat the king’s process by 
“ extent. In courts of equity it has been 
(e said that a purchaser without notiee, is 
“ a person favored by tliat court. Perhaps 
“ it may be a sufficient answer to say, that 
“ in the present instance we are not in a 
“ court of equity. The question is, what 
“ ought to be our decision according to 
“ the common law ? This‘question could 
<c not be decided in a court of equity. They 
<e could not sue for a decree. When a 
court of equity is resorted to, and this 
“ is the situation of the parties, the court 
“ does nothing but stand neuter between 
“ such parties, and leaves them to make 
“ the most of it. 

“ Now I think on the whole, in the first 
“ place the lamj is chargeable that has been 
£c in the hands of the king’s debtors ; and 
from the cases that have been decided, 
“ it is sufficiently clear, that the term is; 

“ it is the whole interest in the land, whe- 

. * • 

“ ther it be divided or not; and so like- 
“ wise in uses and trusts : and from what is 
“ said by Lord Hale , I infer the same 
“ doctrine is applicable to the actual case 
i£ now before us.” 

4tbly, As to Persons who have Reversions and 

Remainders. 

The general effect of merger is to ac¬ 
celerate the right to th£ possession under 
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the estate which was a reversion or re¬ 
mainder, by the annihilation of tlic par¬ 
ticular estate. With? the exception of 
those observations applicable to terms ot 
years, which make a difference between 
a term in reversion, as distinguished from 
a term in remainder, the same observa¬ 
tions which are relevant to a reversion or 
a remainder, are equally relevant to the 
other of these interests. The material 
difference is, that unless there be a particular 
estate, divided from the inheritance, there 
cannot be any merger, (a) Hence the in¬ 
quiry whether the freehold is united to or 
disjoined from the inheritance, and hence 
the case in one of the books,where it is said 
by the whole court except Port: If I 
enfeoff to two, to hold to ( them and the 
heirs of one of them, (b) [who has the free¬ 
hold] he cannot surrender to the other be¬ 
cause of the joint possession ; for there the 
freehold cannot merge in the reversion, 
because he who had the fee is jointly seised 
of the possession with him who surrenders ; 
and no surrender can be properly made, 
but where he who surrenders gives the 
possession to him who takes by the sur¬ 
render. 23 II. 6. 51. So it is said, 
land was given to R. and I. his wife, and 


(a) 1 Inst. 182 u. 


the heirs of R., and R. died having issue a 
daughter named Cicely , who married O. 
and afterwards I. who survived, gave the 
lan i to C. and O. her husband in tail, the 
remainder in fee to O. Query, If this be a 
surre'u.er? It seems not, because the hus¬ 
band is joined with his wife, 39 E. 3. 29- 

It is frequently a subject of enquiry 
whether there be any particular estate ; for 
without a particular estate there cannot be 
a reversion or remainder; also whether there 
be a particular estate divided from the in- 
heritanee, or an inheritance, composed of 
that portion of interest, which is supposed 
to be a particular estate.(a) Some instances 
of this, sort have been already exhibited. 
It remains only to add, that there cannot be 
any merger unless there be a remainder or 
reversion in which the particular estate may 
merge. 

O 

Between the tenant of a particular estate 
and a remainder-inym, ifyere is not any tenure 
or seignory. There is some reason, therefore, 
to contend that two .terms when one is limit¬ 
ed by way of remainder, may remain dis¬ 
tinct, since as to terms there is a clear inten¬ 
tion that the time of one term, should be 
distinct from and by way of increase to the 
other term. But even this reason is an¬ 
swered by stating that the times of the terms 
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are concurrent, unless one of them is grant¬ 
ed by way of reversionary interest. 

The effect of merger, as already noticed, 
is to accelerate charges affecting the rever- 

O V / 

sion or remainder, as a consequence of ac¬ 
celerating the right to the possession, under 
the reversion or remainder. Also it is a rule 
of law, when there are several particular 
estates witii reference to the lands as an 
intirety, there will be a distinct reversion of 
each share in which there is a distinct par¬ 
ticular estate. It is a maxim that when 
particular estates are several, the reversion 
of them is several, (a) This rule does not 
extend to remainders, though contingent 
remainders of each share are liable to be 
defeated by the determination, or by the 
destruction, of the particular estate in that 
share. 

We have also seen that rents and cove- 
nants annexed to a particular estate as a 
reversion, expectant on, another estate de¬ 
rived out of that rever ion, will cease with 
the merger of the reversion to which sucli 
rent and covenants respectively are an¬ 
nexed. 

And the following points may be added 
from Dyer. ( b ) Where land is given to two 
and to the heirs of one, the heir shall be 
out of ward • the reason is thac although lie 


(a) Litt. s. 283. 
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who hath the fee-simple, hath only an 
estate for life as between him and his com¬ 
panion, yet as between the lord or a stran¬ 
ger, he hath the fee-simple. And it is 
not impertinent to say, that a man may be 
tenant in fee-simple as to one, and tenant 
for life as to the other in respect of their 
different interests : as if tenant for life grant 
a rent-charge, and he in reversion grant 
another rent-charge, tenant for life surren¬ 
ders, the reversioner shall hold the land 
charged with two rents; under the one 
lie shall be tenant in fee-simple, and as to 
the other he shall only be tenant for life. 

And so also is the law, if the lease be 
made to two, aftervrards the lessor grants 
the reversion to one of them, in fee, and 
he accepts* the. deed, which is attornment 
in law; if the grantee die, his heir shall be 
in ward, because the reversion was holden : 
and then is added a- point which is no lon¬ 
ger law, the other jojnt-tenant who sur¬ 
vived, shall have the entire land by the 
survivor, and he }vas never tenant to the 
lord, as he would be if the remainder was 
in tail, remainder over in fee, &c. 

5. As to tenants by intireties. 

6. As to joint-tenants. 

7- As to tenants in co-parcenary. 

8. As to tenants in common. 
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These four divisions furnish heads of con¬ 
trast. 


Husband and wife are the only persons 
who can be tenants by intireties (a) This 
tenancy must be created, or take effect, 
during'coverture. This species of tenancy 
owes its qualities to the unity of the per¬ 
sons of husband and wife. Each, in intend¬ 
ment of law, has the intirety: and a par¬ 
ticular estate in one of them of the intirety 

%/ 

may merge in the reversion or remainder of 
that person; for each has a power of alien¬ 
ation over the intirety, subject only to the 
right of the other. 

It must always be remembered, that 
tenancy by intireties is peculiar to the 
ownership of husband and wife; and to 
them only when the conveyance‘is made to 
them during the coverture. 

O 

In Purefoy v. Rogcrs(a) i it was agreed, that 
the estate of which the wife alone was seised, 
was merged by the accession and acceptance 
of the fee to her and her husband as tenants 
by intireties. 

Thus, although the wife is solely seised of 
the freehold, yet on the purchase of the 
inheritance by her and her husband, the 
intirety of the freehold will merge in the 
inheritance, even to the exclusion of a con¬ 
tingent remainder; subject nevertheless to 
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the right of the wife, if she survive, to re- 
store he elf to the freehold by waving the 
inheritance, (a) 

Merger indeed seems to flow from owner¬ 
ship;^) from the right to alien: and there¬ 
fore when husband and wife are tenants by 
intireties, as neither can alien to the pre¬ 
judice of the other, it is reasonable there 
should not be any absolute merger of the 
estate of the wife. 


The intirety of lands held by a husband 
for a term of years in right of his wife, will 
merge in a freehold limited to him and his 

D 

wife, for the husband has the intirety of 
the term, as well as of the freeholder) 

J n assize the case was, that a lease was 
made to W. for term of his life, the re¬ 
mainder fcoP.,in tail, the remainder to T. 
in tail, the remainder to the right heirs of 
W. and afterwards XV. enfeoffed P. and his 
wife in fee :(d) now T. cannot enter, for he 
had not the immediate remainder ; but if 
P. die without issue now T. mav enter for 
the alienation to his disherison. Per Wick- 
ing, and not denied ; and so see that it was 
not a surrender, because the feme was 
joined with P. who was in the remainder ; 


(а) Purelby v. Rogers, 4 Mod. 2S4. 2 Lev. 39. 

(б) 1 Inst. 299. a. 

{(.} 2 ltolle Abr. 495. 
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but if she had not been joined, then it 
seems to be a surrender, for tenant for life 
cannot enfeoff' him in reversion or remainder , 
41 E. 3. 21. -so as to give a continuing 
estate.{a) 

But Berk, (c) has this point: “ If there 
“ be lessee for life of land, the remainder 
“ in tail unto a stranger, the remainder 
“ over in tail unto another man, the re- 
“ mainder unto the right heirs of the lessee, 
" and the lessee doth thereof enfeoff him 
“ in the first remainder in tail, and his 
cf wife in fee, and the husband dieth without 
“ issue, living the lessee, and he in the 
“ second remainder doth enter and put out 
“ the wife, she shall have an assize ; because 
“ she shall have the land during the life 
<c of the lessee, who was her feoffpr ; tamen 

queere. And if he in the second remain- 
“ der in tail, dieth without issue, living 
“ the wife, then he shall retain the land unto 

i 
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“ him, and his heirs for ever, &c.” And the 
joint-tenants have also one freehold. Joint- 
tenants, in the language of the law, are 
seised per my et per tout.[d) Their seisin is 
entire : and a release or surrender as such, 
to one of them, will operate for the benefit 


(a).. Perk, § 021. 

(fi) Ibid. 

( c ) Brooke Suit. pi. 20. 


of both ; but on a grant to one of them 
by the owner of a particular estate, there 
will be a merger only to the extent of the 
share he can alien. So if one has a particu¬ 
lar estate, and then there is a grant to him 
and another jointly, there will, to the extent 
of the shares which he has for the purpose 
of alienation be a merger. It has been 
shewn that a joint-tenancy will not be de¬ 
feated in the same instant, and by the same 
act, by which it is created, when all the 
estates are limited by the same deed. Thus 
under a grant to two jointly for their lives, 
with several inheritances by the same deed 
or will, the freehold will remain in joint- 
tenancy : so if the grant be to several for 
their lives as tenants in common, with re¬ 
mainder to them in fee, as joint-tenants, 
t he inheritance will remain in joint-tenancy, 
for such was the original constitution of the 
particular.estate in one instance, and of the 
inheritance in tlje other instance. 

These are examples in which the in¬ 
tention seems to .be respected. 

But when a man has an estate for life,(a) 

and accepts a grant to him and another 

jointly in fee, there will be a merger for 

one moiety, and a severance of the joint, 
tenancy. 

So when a grant is made to two jointly ? 


(«) 1 Inst. 182. b. The sections 018, 019, in Perkins to the 


for their lives, and the reversion is after¬ 
wards purchased by one of them, there will 
be a merger for a moiety and a severance 
of the joint-tenancy. [a) 

So there will be severance and merger, 
when tenant for life grants his estate for life 
to one of two persons, who are joint-tenants 
of the immediate reversion or remainder in 


fce;(£) for the reversioner or remainder¬ 
man cannot be tenant to himself. 

And Lord Coke(c) in his report of JVis- 
cot's case, maketh a note, that from the re¬ 
solution of that case, if tenant for life 
granteth his estate to him in reversion and 
a stranger, the same is a surrender for one 
moiety. 

For it appeareth from the resolution of 
that case, that by getting the reversion, and 


particular estate immediately preceding 
it, at several times, there was a merger: for 
the reversion expectant on the particular 
estate cannot remain pi hjm distinct and 
grantable over ; but the one shall drown the 
other, and the ben'efit of survivorship not 


be regarded. 


The resolution in JViscot's case solves a 
doubt in 7 II. 6’.; and TF-is cot’s case appears 
to be the first resolution, which affirms the 
severance of the jointure, and the passages 


(a) Pt*ik. § 81. contra in $ 018 and 019, which are not la\t. 

(b) 1 lust. 182. b. . 
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in Perk. § 618, and 619* are to be accounted 

for on the ground, that the law had not 
been fully and finally settled at the time 
when Perkins collected his points, for he 
states the law differently, in different parts 
of his work. 

Also in Brooke [a) it is stated that where a 
man leased for life rendering rent, and 
afterwards the tenant for ’life granted his 

n 

estate to the lessor and two others; the 
best opinion, is that this is a surrender for 
the third part; for when the fee and the 
freehold come together, one determines the 
other, and so the jointure determines; and 
they are tenants in common : and yet it is 
observed, the opinion of Perkins in his book 
is, thflt it is no surrender for any part, for 
the advantage of the other two ; and even 
Perkins himself (0) states that it has been 
holden, that if the lessee for life grants his 

' O 

estate unto his lessor, and a stranger, that 
by force of this grant, they are joint- 
tenants. But this is‘contrary to IViscot's 
ease. 

And it has also been held, that when the 
reversion descends to one joint-tenant for 
life ; or the one joint-tenant for life pur- 
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chases the reversion, the jointure is severed 

and the estate for life drowned ; (a) and 

not like where two purchase to them and 

the heirs of one of them ; for there the 

agreement at the beginning , was that the 

estate should continue, and it was cited to 

# 

be so ruled in Morgan's case ; and that it 
was ruled between Portley and Portley that 
it was all one,* where the one purchaseth 
the reversion, and where the reversion de¬ 
scends to the joint-tenant. 

So if an assignment of a term be made 
to one of several joint-tenants [b) there will 
be a merger for the aliquot part in which 
the term and the inheritance are united. 
In short, a joint-tenancy may be severed 
by merger. The severance, howevef, will 
be so far only as it creates an t inequality 
of rights. 

And the case (c) of Block v. Pagrave and 
Pagrave, in treating the t'erm of the mother 
as merged for more than one moiety, was 
not well considered. * 

A tenant for life of one third accepted a 
conveyance of the intirety to himself and 
a trustee, and the heirs of himself: there 
was a severance for one third, and the wife 


(a) Taylor and wife v. Sayer, Cro. Eliz. 743* 
(i) See Ralph Covey's case. Vent. 193* 
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became dowable. He ought to have join¬ 
ed in the conveyance, (a) and to have raised 
the joint-tenancy by an use. 

Lord Coke indeed states (6) cc that if a 
“ lease be made to two men for term of 
<c their lives, and after the reversion grant- 
<e ed to them two, to the heirs of their two 
“ bodies, the jointure is severed, and they 
“ are tenants in common in possession.” 
This is at least questionable, and the pro¬ 
position seems to be against the principles 
of law. It is admitted that the grantees 
will have several inheritances ; but as they 
have a joint freehold, under the grant of 
the reversion, it is quite unintelligible on 
what ground, except that noticed in the next 
page be well founded, there should be an im¬ 
mediate severance of the tenancy of the free¬ 
hold ; although it is acknowledged there 
would be an immediate merger. To make the 
point obvious, and consistent with the prin¬ 
ciples of law, and in order to induce the con¬ 
clusion of severance, .the case should state 
the grant of the reversion to be to the 
tenants for life, as tenants in common of 
the freehold, as well as of the inheritance 
in tail. 

» 

But it is not to be forgotten that 
Lord Coke puts this case : (c) (i If lands 

■ . .. ■ . — — i i rn+mmm ■■ ■ ■ *“• 

(а) Cro. Car. 285. Jones, 305, 

(б) 1 Inst. 182 b. 
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“ be given to two men and to the heirs 

O 

“ of their two bodies begotten, and the 
tc donor confirmeth their two estates in the 
“ land, to have and to hold the land to 
“ them two and to their heirs : in this case 
“ some are of opinion that they shall be 
£< joint-tenants of the fee-simple, because 
ft the donees were joint-tenants for life, 
tc and (say they) .the confirmation must entire 
“ according to the estate which they have 
“ in the possession, and that was joined. 
<f But others hold the contrary. For first, 
“ they say, that the donees have to some 
“ purposes several inheritances executed, (a) 
though between the donees survivor shall 
<( hold for their lives. Secondly, they say, 
“ that when the whole estate which .com- 
“ preliendcth several inheritances, is con- 
“ firmed, the confirmation must*enure ac- 
“ cording to the several inheritances, 

o J 

<£ which is the greater anc] most perdurable 
“ estate, and therefore that the donees shall 
“ be tenants in common of the inheritance 
“ in this case.”(/>) 

But “ if a lease for life be made to two 
“ men in several moieties, and the lessor (<:) 

confirm their estates in the land, (d) to 
“ have and to hold to them and their heirs, 

(a) See observation, supra. 

(/>) This point is at least doubtful. 

(c) 1 Inst, 299. b. 
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“ they are tenants in common of the in- 
“ heritance.” Lord Coke has assigned the 
reason, namely, “ the confirmation shall 
“ enure according to the quality and 
“ nature of the estate, which it doth en- 
“ laro'e and increase.” 

So “ if a lease for life be made to A. the 
remainder to B. for life, and the lessor 
“ confirm their estates in the land, (a) to 
have and to hold to them and their 
“ heirs, A. taketh one moiety, to him and 
“ his heirs, and therefore of the one moiety 
“ he is seised for life, the remainder to B. 
“ for life, and then to him and his heirs : 
“ of the other moiety A. is seised for life, 
“ the immediate inheritance to B. and his 
“ heirs ; because as to the moiety which B. 

takes, the same is executed: as if the 
“ reversion be granted to tenant for life, 
<e and to a stranger, it is executed for one 
“ moiety (as hath been said before) and 
“ therefore in this case they are tenants 
“ in common.” 

And it is to be remembered that there 
will not be any merger when both estates 
are limited by, or arise from the same in¬ 
strument ; and the effect would be to sever 
the tenancy. 


;</) I Inst, 2U‘J. b. 
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» Rogers v. Downs[a )belongs to this division. 
It proves that there shall not be any 
merger when a consequence flowing from it 
would be to destroy the quality of one of 
two estates, limited by Ihe same deed. 

In this instance two persons were joint- 
tenants for their lives, with several inheri¬ 
tances to them, and the freehold was pro¬ 
tected from mei'ger, on account of the joint- 

tenancy. 

«* 


Coparceners are as one heir. They have 
a joint seisin though the share of each is de¬ 
scendible to his or her heirs. Each has the 
intirety, so far that one may accept a release 
from the other. A release ora surrender to 
one may operate for the benefit of the other. 
But in reference to merger, each has' a dis¬ 
tinct share, as a distinct inheritance ; and 

i *■ 

the merger of a particular estate, will not 
extend to any greater share than the co¬ 
parcener has for the purpose of alienation. 
Therefore note by all the justices of the 
Common Pleas ; if amah lease land to two 
for term of life, and has issue two daugh¬ 
ters and co-heirs, and "the tenant for life 

* 

grant his estate to one of them, this is 
a surrender only for a moiety. {b) 

But if lessee for life die, and the rever- 


(a) 9 Mod. 293. Wiscot’s rase, 2 Rep. CO. 



sion descend unto two co-parcenets, and 
one of them take husband, and the lessee 
grant his estate unto the husband and wife, 
the same shall enure byway of grant for the 
whole, (a) This is in order to preserve the 
interest of the husband. 

Tenants in common have distinct shares, 
and each distinct share is as it were a dis¬ 
tinct tenement; and the doctrine of merger 
has application to each share as if it were 
a distinct tenement. (b) 

Suppose A. to have the inheritance of 
one third, and B. to have a term in one 


third, not created out of this particular third, 
hut out of the entirety. As A. has not the 
identical share of B. the term if assigned 
to A. would merge for a third of a third 
only ; that.is, tjie term is in one third only 


of his identical share of the 


inherit anc 



In this place, however, the case of Church 
and Edwards, and the criticisms on that 


case must be called to mind. 

• • 

There are several authorities which prove 
that a joint-tenancy of t*he freehold may, 
by merger, be converted into a tenancy in 
common of the possession. 


Thus in IVis cot's case three were tenants 



(a) Perk. 85. 

(/>) Sir ISal(>h Bovey'scase, 1 Vent. 1 Inst. 299. a. b. 
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for life, and the reversioner levied a fine to 
one of them, and it was resolved that the 
jointure was severed, (a) 

So according to Lord Coke , (b) if a man 
maketh a lease to two for their lives, and 
after granteth the reversion to one of them 
in.fee, the jointure is severed, and the re¬ 
version is executed, for the one moiety ; 
and for the other moiety, there is tenant 
for life, the reversion to the grantee. 

And the right of enjoyment under a 
tenancy in common of the freehold to two, 
may, by merger of that freehold in the inhe¬ 
ritance, as held by two persons jointly, 
be converted into a joint-tenancy; allow¬ 
ing the example, presented by the learning 
of confirmations, to be, from the nature of 
the assurance, an exception. 

But when one of several persons, being a 
joint-tenant or tenant in common of the 
freehold, accepts a grant to himself jointly 
with one or more person or persons, being a 
stranger or strangers, there will be a merger; 
and there will be- a merger only to the ex¬ 
tent of the share in which this person has 
an equal share in the freehold, and also in 
the inheritance. 

On the case of confirmation cited from 


[a) Rep. 60. 

4b\ 1 Inst 1S9 k 


1 Inst. 299- b. in which the author states, 

“ if a lease for life be made to two men by 
“ several moieties, and the lessor confirm 
“ their estate in the land ; to have arid to 
“ hold to them and to their heirs, they are 
“ tenants in common of the inheritance; for 
“ regularly the confirmation shall enure 
“ according to the quality and nature of the 
“ estate which it doth enlarge,” these gene¬ 
ral observations may be offered. 

Under this confirmation the confirmees 
were at first seised as joint-tenants. As 
soon as they were seised of the inheri¬ 
tance, the union of the freehold with the 
inheritance occasioned a severance of the 
tenancy of the inheritance ; each moiety of 
the freehold occasioning a merger of the 
corresponding, share of the inheritance. 
Had the confirmees been owners of an estate 


for years as tenants in common, the joint- 
tenancy of, the inheritance would not have 
been severed. But if they had been joint- 
tenants of the freehold, and the inheritance 


had been limited to then! as tenants in com 


mon, the freehold would have merged in 
the inheritance ; and the estate of inheri¬ 


tance must afterwards, and necessarily, hate 
given a quality to the ownership. When¬ 
ever the quality of a particular estate is 
altered bv its union with another estate, it 


must be in consequence of a merger of the 

A 

particular estate ; and it follows that till 
the merger is complete, no alteration in 
the quality of the ownership, under the par¬ 
ticular estate, is effected. In general, the 
rule is, tlutt after merger, the nature of the 
ownership must be determined by the quality 
of the estate accelerated by the merger. 
The cases of confirmation assume, and 


justly, the converse of this proposition— 
for the freehold to be enlarged must de¬ 
cide the quality of the estate when enlarged. 
This case, and many others not intelligible 
on a first impression, owe their decision, to 
the rule that several f reeholds make of ne¬ 


cessity several reversions. 


And a severance of the freehold is a sever¬ 


ance of the reversion. 


Suppose A. and 13. to be tenants n'i com¬ 
mon, in co-parcenary, or joint-tenants, and 
to convey to C. and D. as tenants in com- 

i 

moil or even as joint-tenants.(a) Each gran¬ 
tee derives his title as to part under A. and 
as to part under B. It follows that in case 
of alienation by tenant in tail of one moiety 
by defective means, thcissue or person claim¬ 
ing under him, cannot demand this moiety 
against C. or D. alone, but must pursue 
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several claims as to part against C. anti as to 
other part against D. This proves the 
mode in which the act of merger would 
operate; for instance, a term in the part of 
A. could never merge in the reversion of 
the part of B. It was, therefore, necessary 
to adduce this example to illustrate the 
mode of operation of a conveyance under 
these circumstances, and shew the nature of 
the title which it confers. 

In Rogers v. Downs , and others, (a) 
Lord Hurdwicke is made to say, “ an estate 
“ for life in jointure cannot sink into an 
“ estate of a different nature and quality 
“ as tenancy in common is;” and he says, 
“ this is agreeable to the resolution in 
“ Barker and (li!es,{b) which see.” These 
proposition* must be understood with 
the qualification, that both estates are the 
subject of the same deed; for a conveyance 
of the inheritance to .two as tenants in com- 
inon, or as joint-tenants, will admit of a 
merger, according to the distinctions in 
IViscat's ease.(c) 

But when there is one estate only, and 
not several estates; as to two and the heirs 


(«) 0 Mod. 2!Id. 

(Ij) 2 P. Wms. *280. 

(e) - Hep. (iO. awl the distinctions in 1 Inst, p. 184. a. 

I iVUk 1 






of one of them ; or to two men and the 
heirs of their bodies ; the freehold may be 
in joint-tenancy and the inheritance be se¬ 
veral in one ; or each may have a several 
inheritance of a moiety. Hence the doc¬ 
trine advanced by Littleton , § 28,3. and the 
comment of Lord Coke. In this case of 
Littleton , no division between the estate 
for lives and t‘he several inheritances exists : 
for the case was of a gift to two men and 
the heirs of their bodies; and it is asserted 
they cannot convey away the inheritance, 
after their decease, for it is divided only in 
supposition and consideration of law, and 
to some purposes the inheritance is said to 
be executed. 

9 

However, immediately after the death 
of one of the tenants of an estate to two 
men, and the heirs of their bodies' the in¬ 
heritance of one moiety will become a re¬ 
mainder, divided from.the particular estate. 


9th, As to P ei'so'ns who .have Remainders in 

contingency . 

These remainders may be considered as 
they are interposed between a particular 
estate and a vested remainder ; or simply as 
they are dependent on a particular estate. 
In their original< limitation thev will be 


vn 
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good, unaffected by the learning of merger, 
notwithstanding there be an immediate 
union of the particular estate and the re¬ 
mainder, or of the particular estate and 
the reversion ; provided this union be in 
the same transaction, or the result of the 
same act, as creates the contingent remain¬ 
der : for an union under these circum¬ 
stances, will be subject to a capability in 
the remainder, to vest and to separate the 
estates thus united. It is said the estate 
will open so as to admit of the interpola¬ 
tion of the remainder when it can vest.(a) 
Any subsequent union, unoer a distinct 
act of Jaw or transaction, causing the 
merger of the particular estate, will be a 
destruction of the contingent remainders, 

o 7 

by takipg from them the support of the 
particular estate. Under the next head 
it will appear that contingent interests by 
way of executory devise, cannot, under any 
circumstances, be destroyed by merger, 
though they may, in some cases, be annihila¬ 
ted by extinguishment.-Under that division 
also, the law as applicable to contingent 
limitations of terms of years, will be noticed. 

On a devise or grant (b) to two and the 
heirs of the survivor of them, you may sup- 


[a) Lewis Bowles’ case, 11 Rep. Plunkct r. Holmes, 1 1 ev. 
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jjose the donor or reversioner and the 
donees to join together in a common convey¬ 
ance by lease and release or bargain and 
sale. The estate for life of the donees will 
unite with the reversion, and the contin¬ 
gent remainder be destroyed ; and the fee 
effectually conveyed to the purchaser. In 
this instance there will be an union, though 
it should seem* there will not be any 
merger, (a) And yet the contingent remain¬ 
der will be destroyed by this union. 

Had the remainder been to a person 
ascertained, and he had joined in the con¬ 
veyance, the operation of the conveyance, 
would, as against him, have been by way of 
release of his interest or possibility. 

But an interest to a person not ascer¬ 
tained, as to the survivor of several persons, 
or to children or other persons attaining a 
given age, or answering any other descrip¬ 
tion, cannot when this interests is by 
way of legal ownership, be released. It 
may be bound by fine and feoffment or com¬ 
mon recovery, operating by estoppel. The 
like interests of an equitable ownership, 
may, in equity, be bound by conveyance 
operating as a contract. 

It mav be observed that if A. be tenant 

V 

for life with remainder to B. for life, with 


remainder to his first and other sons in tail, 
with reversion in fee to C. and the reversion 
in fee vest in B., the estate of B. for his 
life will merge in his reversion in fee ; but 
it will not exclude the contingent remain¬ 
der, while the estate of A. shall continue • 
for the continuance of the preceding estate 
for life in A., will preserve these remain¬ 
ders, but the contingent remainders will on 
their vesting be accelerated as a conse¬ 
quence of the merger. 

And a contingent remainder will be de- 

O 

stroyed, though the merger be not absolute 
and unavoidable ; as in the case of an estate 
limited to a woman who has the reversion and 
is married . 


Pluhket and Holmes , is an authority that 
merger wi]l not take place in destruc¬ 
tion of* a contingent remainder, when the 
fee descends to the heir on the death 


of the person by whose will the contin¬ 
gent remainder is created. This case sup¬ 
poses the heir to he tile donee of the parti¬ 
cular estate by which the •remainder is sup¬ 
ported. 

But the purchase of the estate of freehold 
by the heir, and conjoining the same with 
his inheritance, will occasion a merger, and 
the destruction of contingent remainders 
which depend for support on the particular 


estate which is merged. 


It is nrnner tr» arhK that 


difference between joining the inheritance 
to the particular estate, by the same convey¬ 
ance as limits the intermediate contingent 
remainder, and an accession of one estate 
to the other bv a distinct and subsequent act 
or conveyance ; for in the latter case the con- 

l 

tingent remainder will be destroyed, though 
not in the former. 

It has even r been adjudged that in the 
latter case the descent of the inheritance 
on the person having the particular estate, 
would destroy the contingent remainder, 
where the descent has been subsequent to the 
commencement of the particular estate.(«) 

But a descent of the fee on the tenant 
for life will not hurt the contingent re¬ 
mainder, where the particular estate and 
the descent take place at the same time and 
are derived from tin? same person : as when 
lands are devised to A. for life, remainder 
over on a contingency, and on the testator’s 
death the reversion descends to A. as his 
heir, {b) 

The ca.se of Wood and Ingersolc, Cro. Jas. 
seems contra; but the bbscrvation on the 
last case in T. Jones, 79- Pollexf. 481. cor¬ 
rects its authority. 

(a) Purefoy v. Rogers, 2 Saund. 380. Kent and Ilarpool, 

] Vent. 301. Hooker v. Hooker, Ca. Temp. Hard*. 13. 

T. Jones, 7G. 

(b) Archer’s case, 1 Co. Plunkett nd Holmes, 1 Lev. 111. 






It would be a great omission not to 
apprise the reader that the subject is fully 
discussed by Mr. Fearne in his Essay on 
Contingent Remainders ; (a) and the author 
most learnedly and ingeniously states the 
several distinctions, explains the reasons on 
which they depend, and endeavours to re*- 
concile all the cases on this nice subject. 

The result of the case of Wood and In - 
gerso/c is, that an estate for life devised to an 
heir at law, is merged by t he descent of the 
fee to him from the testator, notwith¬ 
standing the interposition of contingent 
remainders; and the remainders limited con¬ 
tingently on the estate for life, are destroyed 
by the annihilation and merger of the par¬ 
ticular estate. But the case of Wood v. 

► 

Ingcrsole, is no longer considered as an au¬ 
thority, to be followed/* 

1 Oth. As to Persons who have Interests , by 
Way oj Executory 'Devise, or by Executory 
Bequest. • 

No one can destroy an executory interest, 
merely as such, in another person, either by 
alienation, merger, or surrender. (b) This 
is one of the peculiar qualities of an interest 
under an executory devise of a freehold in¬ 
terest, or an executory bequest of an interest 
of chattel quality. The point to be exa- 



. (a) p. Ill to 118, 2d Ed. 


mined is, whether an executory interest by 
devise or by bequest, or an executory in¬ 
terest under a springing or shifting use , (for 
they are of the same nature, and, in this 
respect, subject, to the same rules) may 
cease by the union of the executory interest 
in-the person who has the estate, which is 
subject to that interest, it is clearly set¬ 
tled, that the same person may, under the 
learning of uses, {b) though not under the rules 
of the common law,(c) have a power, and 
also the estate which is subject to the power. 
But when a person has a power, and the 
fee afterwards vests in him, the fee will, it 
has been supposed, extinguish the power :(d) 
It is also settled by several cases, that the 
same person may have as distinct interests, 
a fee, and also an interest to operate by 
executory devise to defeat that fee. .Hence 
the decisions in Goodnight v. Scarle,(c) and 
Goodtitle v. White.(g) It' is impossible to 
predicate of these cases, so as to define their 
point, by any other solution of their effect. 
Hence, although a person has a fee by de¬ 
scent, ex parte paterna, he may have a dis¬ 
tinct interest under the executory devise by 


( b ) Sir Edwaid Clere’s case, G Rep. 18. Mauudrellv. Alaun- 
ilrell, 10 Ves. Jun. 24G. 

( d ) H. Black. Cross v. Hudson, 3 Bro. C. C. 31. 

(c) Got*dill v. Brigham, 1 Bos. and Pull. 192. Sugdea on 
Powers, 90. 

(*) 2 Wils. 29. 
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descent ex parte materna , to defeat that fee; 
so that the fee which was descendible to the 
heirs ex parte paternd, may by the operation 
of the executory devise, aftd the eventual 
substitution of the interest under the exe¬ 
cutory devise, be a fee descendible to the 
heirs ex parte materna ; or the converse may 
be the case : for a person may have the fee 
descendible ex parte materna; and an interest, 
operative by way of executory devise de¬ 
scendible to the heirs ex parte paternd. These 
cases are referable to the learning of extin¬ 
guishment, rather than the law which applies 
to merger. It is difficult to say any thing of 
these cases, without treating them as anoma¬ 
lies. Consistently with principle, it might 
have been well decided, that the same person 

Could not at one and the same time , have the 

• • 

fee and*an executory interest to defeat that 
fee. It was acknowledged by the court in 
Goodfitle v. White , that the point might origi¬ 
nally have been adjudged either way ;\a) but 

as Goodnight v. Sear/e had decided the law in 

n . * 

favour of the operation of .the executory de¬ 
vise, asacontinuing interest, that decision was 

O 

followed in Goodtitle v. White. .This therefore 
is in the view of the author of this Treatise 
one of those unfortunate cases in which a 


(a) The language as reported is only, “ It would* possibly 
“ have been of no yreat prejudice when the question Was-first 
t4 raised, if two such interests iu thjf same person had been held 


decision founded, as appears from the lan¬ 
guage of the judges, as reported by Wilson , 
without a correct review of first principles, 
has established rule of property, which, 
though a matter of indifference in itself, is 
mischievous, in disturbing a system, and in- 
troducirjg anomalies, furnishing arguments 
for other cases: and thus leading, step by 
step, to a deviation from the fundamental 
rules of law. The court, however, by whom 
Goodtit/e v. White was adjudged, thought 
the decision in Goodright v. Searle, not in¬ 
consistent with any principle of law. 

Although the estate and the executory 
interest are distinct in the same person, 
yet any alienation by the owner of these 
two interests, either by demise for years, or 
in fee, would, beyond all doubt, be bind¬ 
ing on both these interests : and in the case 
of a demise for years, there would arise 
the absurdity that the demise would, in 
the first place, operate on the seisin or 
estate, and ultimately on the executory in¬ 
terest, when that Interest should become 
vested. Thusthere would be the anomaly 
of a lease, with the reversion in the lessor, 
descendible to his heirs, ex parte paterna, 
and when the executory interest should 
vest, there would be a reversion in the 
lessor, descendible to his heirs ex parte ma- 
terna. 

Again, supposing A. to die, this further 

aKiaiir/iihr wnnlrl oricp • Viic wrmlrl Hp- 




w# 


vn xm 

% 




scend -to his heirs of one class, and the 
executory interest to the heirs of the other 
lass, and the rent which on one day, would 
oelong to one class Of heirs, might, on 
another day, belong to another class, of heirs. 

But although these interests-are distinct, 
while they are in the original owner, yet, 
after he has aliened the fee, the two interests 
will be united; for the conveyance will 
operate, first, as a transfer of the estate, and 
secondly, as a release, by way of extin¬ 
guishment, of the interest under the exe- 

O J 

cutory devise, &c. 

But although the executory interest can¬ 
not be defeated by merger, yet a term of 
years, which is subject to an executory be¬ 
quest, may merge in the inheritance, de¬ 
scending to the first legatee under that be¬ 
quest. .But notwithstanding the merger 
the interest under the executory bequest 
may arise and vest, whenever the event 
upon which it is to give a right to the 
ownership of .that ihterdst, shall happen. 

In Vincent Lee’s case, already cited, and 
which is also reported by Moor under the 
name of Lee v. Lee,(a) a man devised a term 
for twenty-one years to A., and if he died 

within the term, then to B. for the residue 

7 *« 


(a) Moor 269. 






etf that term: and the inheritance was de¬ 
vised to C. in tail, with remainder to A. 
in tail, with remainders over; and O. hav¬ 
ing died,,the term in A. merged in his in¬ 
heritance in tail ; and although the term 
was merged, by its union with the immediate 
Freehold in A, yet it was decided that the 
possibility of B. was not defeated, but there 
was an extinguishment only for the time 
or estate of A. 

In Moor’s Rep. it is stated that the court 
agreed that if a term for years be devised 
to one, and if he die within the term, re¬ 
mainder to another; by descent of the in¬ 
heritance to the first, or by unity of posses¬ 
sion, or by his grant, or by his forfeiture, 
the remainder is defeated. But Manwood 

said, and the whole court accorded, that 

♦ 1 

if land be devised for years, to *one, and 
if he die within the years, that another 
shall have the residue of tbeyears ; no act 
Of the ffrst can prejudice the remainder in 
the second : but otherwise tt is according 
to Manwood , if one who has a term de¬ 
vises his term with such remainder ; and 
the reason of the diversity is said to be, be¬ 
cause if he devise the term, this is ail one 
complete estate, by which power is given 
to the first devisee over the whole term for 
a certain time; but this is not the case where 
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their opinion was in favor of* B. claiming 

linden the devise'over of the residue ^of the 
years. , 

* It is not easy to comprehend the grounds 
of the; distinction ; nor is the first branch 
of the distinction to be readily adopted, 
as a correct proposition of law. The inter¬ 
est of ( B., taken in its true point of view, 
Was a ,new term , devised out of the inheri¬ 
tance. It was to operate, by way of in¬ 
ter esse termini, rather than by executory 
bequest. But though a contingent free¬ 
hold interest, hy way, of remainder, may be 
defeated by the merger of the particular 
estate, by which it is supported ; yet no 
rule of law requires that an interposed exe¬ 
cutory interest for a term of years, should 
be defeated by the merger of a prior term 
of years, or £ven the merger of a prior 
estate of freehold. On the contrary, it is 
considered that a* contingent remainder for 
years will hot be defeated by the destruc¬ 
tion or merger of *the prior particular estate 
of freehold, (a) t j. 

The case of Lee v, Lee, is also reported 
iai Cro. Eliz. 128. by the name of Lorn v. 
Loupe : and the reason of the decision ac¬ 
cording to Cro he was this: although the 
term was extinct in the second son [A.] yet 
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(a) Corbet v. Stone, llayui^Jtep. 140. Feaiue 42ft. 
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there is a new devise to the third son [B.] 

t • ■ 

for the words are that lie shall have such a 
term. Consequently the case, though it con¬ 
siders these distinctions applicable to exe¬ 
cutory bequests, is properly to be consider¬ 
ed as a decision on a limitation of a new 

f 

arid substantive term of years, by way of 
contingent remainder, expectant on a prior 
term of years. - 

Mr. Fearne[a) has treated of this subject. 
According to that acute and accurate ob- 

o 

server of the law, where there is an inter¬ 
est devised to one for life, &c. out of a term, 


and then an executory devise over of 
the term to another; any subsequent 
union of the freehold and inheritance with 

t 

the interest so given to the first devisee; or 
a feoffment or other act of forfeiture by 
such first devisee, will not extinguish or de¬ 
stroy the executory devise over; and he illus¬ 
trates his points by these cases. 

As where W .(b) possessed of a house for 
a term of years, devised the profits thereof 
to J. during the time she should con¬ 
tinue sole, and then demised the term to 


R. and died. J. entered by assent of 
the executor, and afterwards purchased 
the fee. It was resolved, that although 
the whole term was in J, quousque, &c. 


(a) 308. 3d Edit. 
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so that by tlie purchase of the Fee-sim¬ 
ple, her interest became extinct, yet the 
same did not defeat the executory devise 
to R. but after the marriage of J. and not 
before, he might enter. And he adds, so 
in another case, (a) it was agreed by the 
whole court, that if lands be devised for 
twenty-one years to A. and if he die within 
the years, that B. shall have the residue of 
the years; no act of A. can prejudice the 
remainder in B. 

And he further adds :(/>) where a testator 
possessed of a term in lands, devised the 
profits thereof to his wife for eighteen years, 
and that his son E. should have the lands 
for his life, and after his death that his 
eldest issue male should have the profits, 
&c. after the eighteen years expired ; E. 
entered, and had issue R. and then made 


a feoffment of the lands; whereupon the 
reversioner in fee entered for the forfeiture ; 
and upon the question, whether the feoff¬ 


ment and entry for the forfeiture had de¬ 


stroyed the executory devise to R.‘* It was 


decreed that they did not. 



(a) Lee v. Lee, Moor, 2C9. 

{!>) Cotton v. Heath, Pollexf. 26. 
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11 thly, Of persons who have estates subject 
to a condition. 

1 Qthly, Of persons xoho have estates to he 
enlarged on condition ; and, 

20 thly. Of persons who have estates to be 
enlarged, . 

First, bp confrmation. 

Secondly, by release. 

The original arrangement has been changed, 
in order to consider these three heads in one 
connected point of view. 

It will be obvious, that when a condition 
is annexed to a particular estate, the merger 
of that estate will, inclusively, extinguish 
the condition. No one can be prejudiced 
by such extinguishment; for the merger 
must be in the next vested remainder or 
reversion, and consequently must? be for the 
benefit of all persons under more remote 
estates, who might have claimed the benefit 
of the condition a and whoever might assert 

ZD 

a right to take advantage, of the condition, 
t.O defeat the estate, will, in effect, have the 
benefit of the condition through the medium 
of the merger: since the particular estate 
will not, after the merger, subsist as against 
him. This deduction flows from that 
tfhieh has already been assumed to be the 
law; namely, that a particular tenant has 
the power of accepting a surrender, which 
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shell 1 be good as against, those in* rever¬ 
sion or remainder, as well a against him¬ 
self, even though it may put an end to 
a bargain, which is beneficial in respect of 
rents, &c. 

The material points to be considered un¬ 
der this head, are, the effect of merger of one 
estate in another estate which is afterwards 
• defeated by a condition ; and it seems clear, 
on principle, and it has been so treated in 
decision, that if a tenant for years accept an 
estate of freehold, or of inheritance, subject 
to a condition, and the condition operate to 
defeat this estate of freehold or of inheritance, 
the termor shall not be restored to. his estate 
for years; for the estate once extinguished 
by merger, will not revive at law. Thus 
in 3d of Ijeon^a) it is reported that the 
lessor mortgaged the reversion in fee to the 
lessee for years, and at the day for the pay¬ 
ment of th£ money, he paid the money, 
and it was holden, that the lease for years 
was not revived but utterly extinct. So in 
Goldsborough,(b) it is reported that Periam 
said, that in all cases when the freehold 
cometh to the term, there the term is ex¬ 
tinguished ; and therefore if a man mort¬ 
gage the reversion to the lessee for years. 


(a) Page 92. 

(b) 1 lust. 218. b. The like point as to copyhold' teuants, 
1 Watk. 356. 
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and after perform the condition, yet the 
lease for years is utterly extinguished. 

The doctrine advanced by Lord Cokc{a) 
also is, if a man make a lease for forty years, 
and the lessor grant the reversion to the 

o 

lessee upon condition, and after the condi^ 
tioii is broken, the term is absolutelyifur- 
rendered. 

And the diversity is when the lessor grant 
the reversion to the lessee, upon condition; 
and when the lessee grants or surrenders 

Cj 

his estate to the lessor; for a condition an¬ 
nexed to a surrender may revest the parti¬ 
cular estate, because the surrender is condi¬ 
tional. But when the lessor grants the re- 

o 

version to the lessee, upon condition, there 
the condition is annexed to the reversion, 
and the surrender absolute. 

s 

«• 

Although in the two first instances, the 
term is extinguished at law, yet as it is 
extinguished by mistake,' there is every 
reason to suppose that a court of equity 
would decree a similar term as against the 
mortgagor, on the same grounds as courts 
of equity before the statute of uses; and 
the statute of uses, as following the decisions 
of courts of equity, preserved terms of 
years to those who accepted feoffments or 
other conveyances to uses; and on the same 
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principle as was. proposed by Chief Baron 
Hale in Attorney General Pauletja) 
and as was argued in Nelson's Reports of 
Stephens v. Bailly ;(h) where it is in the 
same terms, or nearly in the same terms 
supposed, that “ a lord by escheat would 
“ be subject to an equity of redemption ;** 
(a point much controverted:) “ and that 
“ although by the escheat the tenure is extin- 
<c guished, that will be nothing to the purpose) 
“ because the party may be recompensed 
“ for that by the court, by a decree for 
<c rent; or part of the land itself, or some 
“ other satisfaction.” 

As connected with these points, it may be 
observed, that if a tenant for years or for 
life, make a feoffment, he not only commits 
a forfeiture, but he passes inclusively his 
term of years or his term for life; and 
though the reversioner or remainder-marr, 
may take advantage of the forfeiture, yet 
it is apprehended he may even contend 
that the term for years or term for life, 
is subsisting, so as to give him a right 
to the benefit of any rent or service to which 
the term for years or term for life was 
subject. 

In M ounson v. West , (tj John Moun~ 





son had air estate for years, the re¬ 
mainder in tail to P., with , divers re¬ 
mainders over, and the lessee made a 
feoffment to divers ; and a letter of attor¬ 
ney to others, with commission to enter into 
the lands, and to seal the feoffment, and de- 

^ i 

liver it in his name to the use of Thomas 
and his heirs; and another by commission 
or letter of attorney of Thomas entered in 
his name ; and the court held this a good 
feoffment, notwithstanding both the lessee 
and the attorney were disseisors: for it 
is good between the feoffor and the feof¬ 
fee ; for they said that by the feoffment to 
the use of the remainder-man, and his heirs, 
if he in remainder enter he is remitted ; [this 
is a doubtful point] ; but the material point 
is added in these terms, “ and .the estate 
“ for years is gone implicatively.” ‘Nor is 
the doctrine from the Year Books collected in 
Viner’s Abridgment, (a) or in Dyef 127 to the 
contrary. In the former book, it is said ; 
lessee for life makes' a feoffment on condi¬ 
tion, and enters for breach ; he shall be les¬ 
see for life, and reduce the reversion to 
the lessor. Lord Coke{b ) has the same 
point, and that he shall be tenant for life 
again, and subject to a forfeiture; for the 


(a) Condition, P. a. 



estate is reduced, but the forfeiture is not 
purged. (a) - 

In another point it is said (and this 
point is against the doctrine in MonnsoH v. 
West) if lessee for life enfeoff the rever¬ 
sioner on condition, and enter for breach 

* 

thereof, he shall be lessee again, and the rent 
due to the lessor shall be revived. 

According to many cases this intended 
feoffment is, in construction of law, a sur¬ 
render, subject to a condition and not a 
feoffment, (/>) 

Some of the cases of this class de¬ 
pend on the ground that the tenant for 
life did not pass his estate for life, but he 
passed a new fee gained by wrong ; others 
depend on the ground that there was a sur - 
render , and that the surrender was subject 
to a condition, and not absolute. 


It is true the lessee gave a title to the 

v y 

feoffee as against liis estate for life ; but when 
the condition operated, and the lessee for 
life entered by viVtue'of the condition, he 
was in the same plight, and had the same 
estate, as when lie’ made the feoffment; for 


his re-entry by virtue of the condition 
was not a new disseisin, nor was it a conti¬ 


nuance of the former* disseisin: but the 
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law, wliicli prefers an estate by right to 
an estate by wrong, will treat him as in pos¬ 
session under his former seisin and under 
his former title. On a similar principle it 
is decided, that if a tenant in tail make a 
discontinuance , by creating an estate for life, 
or an estate-tail, the discontinuance, unless 
enlarged, will cease, and the old estate-tail 
will revive, when the estate for life or the 
estate-tail, depending on the discontinu¬ 
ance shall cease. It remains to add another 
point: lessee for life and the reversioner join 
in a feoffment, and a condition is reserved 
to the lessee ; if he enter for breach there¬ 
of, this shall not defeat the entire estate. (a) 
This proposition owes its origin to the 
same rules of law, as prevailed in Bredon's 
case, and Treport’s case. Though the 
estate for life and the fee were united, yet 
the title was held under the two distinct 

estates; and the estate' for life, though 

» * » ^ 
blended with the fee, ' was not merged. For 

this reason the tenant for life, might well 
enter, in respect of his estate for life, leav¬ 
ing to the feoffee, the inheritance under the 
grant of the reversion; but if a person 
were to grant the fee to one ; or apportion 
it out to one for life, with remainder to 
another in fee, he could not by any con- 
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dition defeat th® estate partially. He can¬ 
not resume the possession either for life, 
or brins; back the estate for life without 

O 

the fee, or the fee without the estate for 
life: except indeed he should grant the 
estate for life, in the first instance, and 
afterwards grant the fee, as a reversion, by 
a different feudal contract. 

In this respect there is a great difference 
between the rules of the common law, and 
the rules which are established under the 
learning of uses, and the learning of exe- 
cutory devises; for through the medium of 
powers, executory devises, springing and 
shifting uses, estates “may be partially de- 
feated or over-reached, as is fully illustra¬ 
ted by the doctrine to be found in Mary 
Partington's case, {a) and as occurs in the 
practice of ev<?ry day with reference to 
jointuring and leasing powers, and the like. 

The points in Goke Litt. 218 b. may be 
read in this place, for the purpose of keep¬ 
ing within reach the distinctions applica¬ 
ble to this learning ; and they are also im¬ 
portant as authorities for many of the 
propositions already advanced. 

Estates to be enlarged on condition, are of 
a peculiar nature. They are attended with 
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many distinctions which deserve attention. 
The subject is discussed by Litt. § 350,and by 
Coke , in his commentary on that section ;(«) 
and a few observations on the subject are 
added in the Essay on Estates, Chap. Free¬ 
hold. The material point is, that there 
are not at any one time two estates : so that 
one may merge in another. There is one entire 
contract, under which, a person may have 
a fee to day, ( b ) to be changed into a term 
of years to-morrow; or he may have a term 
of years to day, to be enlarged into a fee 
at some future period, or on an event: so 
that this species of estate, is as well an 
estate which may be diminished, as an estate 
which may be enlarged, on a condition; and 
by the word condition contingency must be 
understood. 

Indeed, it may be added as 'highly pro¬ 
bable, that there may be an estate, to be a 
term of yearn on one- event, to be changed 
into a fee on another event; and to be re¬ 
duced into an estate for life, or in tail, 
on a third event. 

It is to be observed,* there is one entire 
conveyance. There are not several con¬ 
veyances, though there are several grants. 
For this reason, and because two estates 


(a) 1 Inst. 216. b. 
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are not existing at one and the same time, 
the doctrine of merger is inapplicable. ■ 

Estates to be enlarged by release or con- 
Jirmation were fully examined in the seeodd 
volume of this work. 

In these instances there must be an estate, 
before there can be an enlargement. The 
enlargement is produced, by the addition 
of the remainder or reversion to the parti¬ 
cular estate. 

The particular estate will in some instan¬ 
ces at least be united with the reversion or 


remainder, and they will form one entire 
estate. Will this union produce the effect 
and consequences of merger? Or will the 
particular estate continue in point of estate 
as pavt of the enlarged estate, so as to give 
a right to the rents, conditions, &c. annex¬ 
ed to‘the particular estate, and so as not 
to accelerate charges and incumbrances 
affecting the reversion or remainder % This 
is the point for inquiry. 

And the case cited from Moor, {a) and the 
case of Webb v. RusselJ,(b) have severally 
decided that thefe shall be a merger; and 
that the consequences of merger shall be in¬ 
duced; andyetno such consequence would fol¬ 
low froma con veyance in which these several 
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persons should unite to transfer their several 
estates, as one entire interest, in a third, or 
distinet person. (a) On the enlargement of 
estates as between husband and wife, a 
few observations will be added under the 
appropriate head. 


1 2th/y, Of Persons 


who are lie leasees to Uses, 


This subject has been amply discussed in 
page 364, See. In this place it will be neces¬ 
sary only to remind the leader, that no 

«/ V 

estate will be merged, by reason that the 
owner thereof accepts another estate merely 
as a releasee or grantee to uses. On the 
other hand, an estate which such feoffee, 
releasee, or grantee may take under an use 
declared of his estate, may be the cause of 
merger ; in the same manner, and under 
the same circumstances, ,as if the person 
taking an estate under the use had not been 
the feoffee, the relqasee* or the g ranter 
to uses. It is also to be remembered that 


this protection is Oxtendefi to a person who 
is an instrument towards the raising of 

V * 

uses, although he be not the feoffee, the re¬ 
leasee, or the grantee on whose immediate 
seisin the uses arise. Thus in the instance of 
a conveyance to a man, and his heirs, to the 


(a) This noint will be further examined as to rnnnhnlJsr .e 
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intent that he may be tenant of the free¬ 
hold.^) to the end that a common recovery 
may be suffered to uses, although the uses 
arise from the seisin of the demandant, and 
not from the seisin of the tenant ; yet the 
estate which was in the tenant prior to the 
acceptance of tlie conveyance, will be pro¬ 
tected. So an use may result to a tenant 
for life who surrenders, for the purpose 
that a recovery may be suffered, when the 
sole object of the surrender is, that the re¬ 
covery may be suffered ; and when no ex¬ 
press uses are declared, to exclude uses by 
implication. 

As connected with this subject, and as a 
point equally common to the learning of 
uses, and to the learning of wills, it may 
be observed, that an estate will never be 
raised, by implication under a conveyance 
to uses, (and the same rule is equally re¬ 
levant to wills,) when a consequence of the 
implication would he', tb merge an estate of 
a different quality or Quantity, (b) limited 
to the person in whose favpr an use would 
otherwise be implied. 

In Goodright v. Cornish , (c) a devise was 
to John for fifty years, if lie should so long 
live, and as to the inheritance after the said 


(a) Ferrers and Curson v. termor, Cro. Jac. 8* 61-1. 

[b] Dyer, 111. b. Note. 


term, to the heirs male of the body of 
John , and for .default of such issue then to 
Richard ; and the court resolved that John 
had not an estate-tail by implication of the 
words without, issue;” because the de¬ 
visor had given him an estate for years, 
by express words, and the court could not 
make such a construction against express 
words, when thereby they would also drown 
the estate for years and make an estate of 
inheritance. The ground of this case is, 
that an estate for life could not be implied 
in the testator’s heir, so as to connect itself 
with the limitation to the heirs of the body, 
under the rule in S 'beliefs case, Also in 
Adams v. Savage, (a) Raw Icy v. Holland, (h) 
the settler was excluded from an estate foi 
his life by implication; because an express 
estate was limited to him for a term of 
years. In the former case, the court said, 
an estate should not be* implied, contrary 
to the intention of the conveyance ; and 
in the latter case that no estate of free¬ 
hold could result to A. lor his life by im¬ 
plication, because another estate, viz. for 
ninty-nine years, if he should so long live, 
was expressly limited to him, and was in¬ 
consistent w ith the freehold by implication. 

Still less can an estate result when there 
is a limitation to some other person for the 


(a) 2 Salk. <>79. 2 Lor*! Rayui. 80-1. 






life of the settler; as is evident from the cases 
of Tippin v. Cosin, (a) and Else v. Osborne.{b) 
So the fee shall not result to the feoffor 
if the resulting use would cause the im- 

O 

mediate merger of an estate, limited to him 
expressly for years. (c) 

Thus the rule must be understood with 
the qualification, that the implication of 
an estate for life, will be withheld only when 
the implication would be contrary to an 
express estate ; or the consequence of the 
implication would be an immediate merger 
of an estate expressly limited. But when 
several estates are limited, an estate for life 
may be implied, if it can be done consist¬ 
ently with the other limitations ; and al¬ 
though after the determination of mesne 
estates there may be a merger of the prior 
estate b’y reason of the estate to be raised 
by implication, the implication will be 
excluded. 

% 

Every case of this sort must depend on 
its own circumstances, since a limitation to 
the settler in one case, (Adams v. Savage,) 
for ninety-nine years, and in the other 
case (Else v. Osborne ,) for ninety-nine years, 
determinable on his death, excluded the 
implication, though there were mesne 


(a) 4 Mod. 380. 

{b) 1 P. Wtus. 3S7. 
ft) Dyer, 111. 6. Note. 
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estates ; while in Penlunj v. Harrell , (a) an 
estate for life was implied after a term of 
three thousand years, although there was 
a prior estate to a trustee, for a term of 
years determinable on the death of the set¬ 
tler; on the other hand, in Rowley v. Holland , 
where* the circumstances were the same, ex¬ 
cept that the settler himself, was substitu¬ 
ted in the place of the trustee, as to the 
term of ninety-nine years determinable on 
his death, the implication was excluded. 


13M/y, Of Persons ivho have Estates-Tail. 


On this subject there is an ample dis¬ 
cussion in p. 342. The general result 

is that an estate-tail, while vested in the 

» 

donee or heir in tail, under the intail, 
will, for the sake of the heirs in-tail, and 
to preserve their right of succession, be 
protected from merger* but this estate 
when changed into a base fee , either in the 


donee in tail, or in any ( other person, will, 
like all other particular estates, be subject 
to the doctrine, and to the operation of 
merger. 

Though it is agreed that an estate-tail is 

o o 

privileged from merger, yet it seems the 



privilege is only in favor of the issue, to 
preserve their interests. (a) To carry the 
exemption farther, would be attended with 
absurdities. What reason can be adduced 
against the merger of the determinable fee, 
arising from a conveyance by tenant in tail, 
in the reversion in fee, subject to a right in 
the issue to defeat the determinable fee i Bv 

V 

allowing them to restore themselves to the 
estate-tail, their rights are amply pro¬ 
tected. On the other hand, by denying 
that the determinable fee was capable of 
merging, might be to carry on two succes¬ 
sions, till the right of the issue was clearly 
barred and defeated; and then the deter¬ 
minable fee, if the union continued, must 
merge, so that the right of succession, un¬ 
der a continuing seisin might be varied, 
without any new act of the party. It is 
more reasonable, and more consistent 
with the rules of law, to say, (and this in¬ 
deed is the effect ^ of the decisions,) (b) that 
as against the issue in tail, the right to 
the estate-tail is jsubsistrng,(cj and against 
all other persons the time of the estate-tail 
is merged. 

To the authorities which have been cited 
may be added Crow v. Baldwcre , [d) for the 

(а) Perk. s. 520. cites II. 7. 11- 

(б) Stringer v. New, 9 Mod. 303. 

(c) Symonds v. Cudmorc, 4 MuJ. 1- 


purpose of introducing the observation of 
Lord Kenyon, which was made in these 
terms:(«) 

44 The operation of a fine and a re- 
“ covery on questions of this kind is ex- 
44 tremely' different. If a tenant in tail, 
tf with a reversion in fee to himself, levy a 
“ fine, the effect of that on the estate-tail is 
“ creating a base fee; and that becomes 
cc merged in the other fee, and lets in all 
“ the incumbrances of the ancestor, which 
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has frequently happened in practice, from 
such a person being ill advised to levy a 
fine, instead of suffering a recovery. 
Generally speaking, where two estates 
unite in the same person in the same 
right, the smaller one is merged in the 
other, except in the case of an<cstaic-iail , 
and a reversion in fee, which may exist 
together. In such a case, by the ope¬ 
ration of the statute Dc donis'tha estate- 


“ tail is kept alive, not merged by the 
“ reversion in fee.” 


In addition to the authorities already 
cited, it may be observed that a remainder 
in tail may be void, because the same ex¬ 
tent of ownership or more is, in effect, com¬ 
prised in a former estate-tail. This may 
be the result, though there are different 






states of ownership ; as in the instance of a 
gift to a man and woman, and the heirs of 
the body of the man, witli remainder to 
the liian and woman and the heirs of their 
tzvo bodies:(«) for the second estate-tail 
must necessarily expire with the determi¬ 
nation of the former estate-tail. 

i 

l&thly, Of Persons who have Estates in Right 
of their Wives and also of themselves. 

A general view of the law on this sub¬ 
ject has been taken in p. 273, and in 
different parts of this Essay. All that 
remains to be done in this place, is to take 
a summary view of the distinctions appli¬ 
cable to. this subject, 

1st, With reference to terms of years. 

2dly, .Wit*h reference to estates of free¬ 
hold. 

And 3dly, With* reference to estates to 
be enlarged by release or confirmation. 

1st, When a woman has a term of years(i) 
either in her own right, or as executrix or 
administratrix, and*her husband afterwards 
purchases the immediate reversion or re¬ 
mainder, the term will be merged; but if the 
reversion had descended to him, or if he had 
purchased the reversion or remainder be¬ 
fore his wife acquired the term, the act of 


f(x) 1 Inst. 28, b. 


law would not have been an extinguishment 
of the term of the wife.(a) 

In Easter Term, 5 Eliz.(/>) it was held by 
all the justices that, if a feme executrix lias 
a term and takes a husband, and the hus¬ 
band purchases the reversion, the term is 
extinct as to the wife if she survive—but 
in respect of all strangers, it shall be account¬ 
ed assets in 'ses mains. In another case. 
Holt, Chief Just, indeed said,(r) “ so if A. 
“ has a term in right of his wife, or as exe- 
“ cutor, and purchases the reversion, it is no 
et extinguishment, because he has the term 
“ and reversion in different rights.” 

n 

The case of Lady Platt v. Sleap,(d) is an 
authority that the descent of the immediate 
freehold to a feme does not merge ah estate 
for years vested in the husbaiuj in his own 
right. 

In another case, (c) a lease was made to 
husband and wife for years, and they enter¬ 
ed ; the lessor afterwards enfeoffed the hus¬ 
band, who died seised. The wife survived 
and claimed the term ; and betwixt the 
wife and the heir of the husband, the de¬ 
bate was, whether this term was extin¬ 
guished : and it was held by the whole 


(o) Leon, 38. 

[b) Moor, t>i. 

[c) 1 Salk. 326. 

[d) Cro. J. 275. 

(«) Downing v. Seymour, 


Cro. Eliz. 



also Moor, 54. 



court, that by- the acceptance of the feoff¬ 
ment, the husband had surrendered the term, 

and it was extinguished. 

& 

A distinction is added in these terms. 
“ But if the conveyance had been by bar- 
“ gain and sale inrolled, or by fine, it had 
‘ c been otherwise.” Neither the reason or 
the mounds of this distinction are com- 
prehended. 

But if an estate for years {a) be granted 
to A. and the wife of the reversioner, it 
shall not drown in the reversion, but upon 
the death of the wife previous to A. the in- 
tirety shall vest in him. The exemption 
from merger is, first, for the sake of the 
other joint-tenant, and secondly, and prin¬ 
cipal ly, because the husband had the in¬ 
heritance before his wife acquired the term ; 
for if she and'her companion had been joint- 
tenants of the term, and lie had purchased 
tlie reversion, ‘there would have been a 
merger for a moiety: so if she should sur¬ 
vive, the term ‘would continue in her and 
her husband jn her riglijt ; of course the in- 
terest of the jo*iiit-tenant is not the only 
ground of exemption, 

2dly, When a woman has an estate of 
freehold for her life, with remainder to her 
husband for life, her estate of freehold will 
remain distinct from the estate of her hus¬ 
band, and will not merge in it.(Z>) 


(a) Plow. Com. 418. 


Also though her husband had purchased 
the remainder or reversion, her estate would 
not have been destroyed as against her; still 
less would it have been destroyed by a 
descent to him of the remainder or rever¬ 
sion. 

* i 

So when the husband has an estate for 
life, and the fee descends to his wife, his 
estate for life will remain ; but when the hus¬ 
band has an estate for years or for life, (a) 
and he and his wife, or his wife with his con¬ 
sent and agreement (for she cannot become 
a purchaser against his will) purchase the 
remainder or reversion expectant on this 
particular estate, then it should seem, the 
particular estate of the husband, will 
merge. And where husband and wife 

are seised in right of the wife for her life, 

♦ 

and they accept a grant of the rever¬ 
sion, the estate for life will be merged; at 
least, till the wife waives the reversion ; 

r 

and by this merger a contingent remainder 


will be destroyed.^) ' 

A woman tenant for life .intermarried 
with him in remainder in tail, and husband 
and wife joined in a fine: there was not any 
discontinuance, (c) This proves that there is 
not any merger of the estate, to all intents ; 


(a) Jcnk 73. 

(A) Plutikrf v. Holmes, supra. 

(f) Stevens v. Bretndge, 1 £<,*▼. 36. 
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for if the estate was merged to all intents , 
the husband would be tenant in tail in pos¬ 
session, and his fine wpuld create a dis¬ 
continuance 

‘idly, In reference to estates to be en¬ 
larged by release or confirmation ; the 

estate of the wife confers a seisin on the 
* 

husband and wife in right of the wife; and 
therefore allows of an enlargement to him ; 
but when the husband lias an estate in his 
own right, the wife has not in respect thereof 
any seisin, admitting of an enlargement to 
her. II ence the distinction to be found in 
Lift, (a) and in Co. Lilt, (b) The language of 
Litt. in section 525. is, “ Also if I let certain 
land to a feme sole, for term of her life, 
whohaketh husband, and after I confirm 
the estate of the husband and wife, to 
have and to hold for term of their two 
lives. In this case the husband doth 
not hold.jointly with his wife, but hold- 
“ eth in right of his wife for terra of her 

§ ^9 

“ life. Bui l his confirmation shall enure 
to the husband by way of remainder, for 
term of bis life, if he survivelh his wile/" 
And in section 226 the language is, “ but 
“ if 1 let land to a feme sole for years, 

“ who taketh husband, and after I confirm 


t i 


t c 


a 






a 




a 


(a) s. 525, 52iK 

(h ) 21)9. a. b. I 




1,4 the estate of the husband and his wife, 

/ 

<v ' to have and to hold for a term of their 
two lives: in this case they have a joint 
estate in the freehold of the land, for that 

y 

the wife had no freehold before, &c. ” 

On tho 525th section of Littleton Lord 
Coke has the following observations: 

First, 4 ‘ The baron has such an estate in the 
“ land in right of his wife, as he is capable of 
44 a confirmation, to enlarge his estate ; and 
ce therefore if the confirmation had been 
44 made of his estate to him alone, to have 
and to hold the land to him and to his 
“ heirs,this had been good to have conveyed 
44 the fee-simple to him, after the decease of 
44 his wife; for if in this case a release be 
(C made to the husband and his heirs, this 
“ is suflicient to convey the inheritance of 
“ the land to the husband.” 

Secondly, <c The wife hath the whole for 
“ her life.” 

Thirdly, £c If the confirmation had been 
44 made to th 1 husband and w ife, to have 
44 and to hold thedaiul to them two and their 
ct heirs, they had been joint-tenants [read 
tenants by intireties] of the fee-simple, 
and the husband seised in right of the 
44 wife for her life; for the husband and the 
“ wife cannot take by moieties [add without 
“ words of express severance] during the 
“ coverture.” , 

Fourth/u . he adds these 


isti hrt irtns 


t: If a man letteth land to the husband 
t( and wife, to have and to hold the one 
moiety to the husband for the term of 
his life, and the other moiety to the 
“ wife for her life, and the lessor con- 
“ firm the estate of them both in the land, 
cs to have and to hold to them and their 
heirs: by this confirmation, as to the 
<c moiety of the husband, *it cometh only 
“ to the husband and his heirs; for the 
“ wife hath nothing in that moiety ; but as 
“ to the moiety of the wife they are joint- 
“ tenants, as hath been said, for the husband 
cc hath such an estate in his wife’s moiety in 
“ her right, as is capable of a confirmation. 

But if such a lease for life be made to 
“ two* men, by several moieties, and the 
“ lessor confirms their estates in the land, 
“ to have and’to hold to them and their 


<C 
c c 

C ( 

cc 


heirs, they are tenants in common of the 
inheritance ; fbr regularly the confirma¬ 
tion shall enure according to tliQ quality 
and nature of the c'state, which it doth 


<c enlarge and increase.” , 

And on the 526th section. Lord Coke 


observes, 


1st. “ Chattels reals, as leases for years, 
c< wardships and the like, are not given to 
Cf the husband absolutely (as all chattels 
cf personals are) by the intermarriage, but 
conditionally, if the husband happen to 

siirvivp Iipt rmil ho Jlnlli nnwor tn alirn 
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“ them at his pleasure, but in the mean 
“ time the husband is possessed of the chat- 
“ tels real in her right.” 

O 

2dly, “That the husband hath such a 
“ possession in her right of the chattel as 
“ is capable of the confirmation or of a 

release/’ 

3dly, “ The confirmation in this case to 
“ the husband and wife for their lives maketli 
“ them joint-tenants for life, because a 
“ chattel of a feme covert may be drowned 
and so note a diversity between a lease for 
life, and a lease for years made to a feme 
covert; for her estate of freehold cannot be 
altered by the confirmation made to her 
husband and her, as the term for years mnv, 
whereof her husband may make disposition 
at his pleasure. 

The following difference is also to'be ob¬ 
served—If a sole woman seised of land m 
fee lease the same unto a stranger for life. 

O * 

and taketh a husband, and the lessee doth 
grant his estate unto the husband, this is no 
surrender: anti yet as Perhtiis(a) observes, 
the husband is seised of the reversion in fee, 
which is immediate unto the estate of tile- 
lessee : viz. in the right of his wife, and not 
in his own right. Sheppard in his Touch- 


fa) S«v. U2“. Shep. ToucL. 82. S. I\ 







stone(a) has mistaken this point. He assumes 
that the husband is not capable of a surren¬ 
der, while the true ground of the case is, 
that he has taken a grant and not a sur¬ 
render. 

In Brooke, Ch. Surrender^) these points are 
also to be found: land was given to R. and 
J. his wife, and to the heirs of R., and R. 
died having issue a daughter Cicily, who 
took for her husband O.; and afterwards J. 
who had survived, gave(c) the land to Cicily 
and O. her husband in tail ,{d) the remainder 
in fee to O. It is added, query if this be 
a surrender! And it seems not; because 
the husband is joined with his wife. And 
he adds,(d) also note by all the justices of 
the Common Pleas, if a man lease land to 
two for the term of their lives, and has 
issue two daughters and die, and one daugh¬ 
ter takes husband, and the tenant grant his 
estate to the husband and wife, that this 
is.no surrender clearly. Perkins (e) states 
the same point to the*same effect. 

These cases prove that a purchase by 
way of grant, which a husband makes in 
his own right, either to himself alone, or 
to himself and wife jointly, will not ope¬ 
rate against the intention, as a surrender . 


(«) paye 304. 

(&) pi. 20. 

(<’) By feolfiritrit—mubt be understood, 
(cl) pi. 23. Shop. Touch. 82. 8, P. 
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On the other hand, an instrumentin the form 
of an express surrender,would produce the ef- 
fectofthe inst rument whose form was adopted. 

In another case(a) there was a tenant by 
the curtesy, with the reversion to hus¬ 
band and wife. The tenant by the curtesy 
enfeoffed the husband and wife, and this 
was adjudged a surrender to the wife, and 
no feoffment; and so, adds Brooke, see that 
if the feme die without issue, the heir of 
the wife may enter upon the husband: and 
the like point is in pi. 34. The reason of 
the determination seems to have been, that 
the feme was an infant. Another, and more 
cogent, reason may be, that a surrender would 
be a rightful, act, while a feoffment, operat¬ 
ing as such, would give a fee under a, new 

O o 

title, and by wroiig. 

A husband and wife(£) joined in a fine, for 
the purpose of giving effect to a building 
lease of lands, in which • the wife had an 
estate for her jointure, for her life; and it 
was held, that the wife’s estate should not 
be subject to the charges of the husband, 
created between the jointure and the lease. 
This case proves that no merger of the wife’s 
estate took place, but the use arose to each 
person from his or her own seisin or estate. 




(a) Brooke Surrender, pi. 26. 
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\5thly, Of Persons who have Estates as Execu¬ 
tors or Administrators , and also in their own 

Right. 


An ample discussion on this subject will 
be found in p. 29.9- 

The prominent distinctions are—first, the 
law, unless forced to a different conclusion, 
favors the continuance of the t estatc which 
tile executor or administrator has in that 
character. And therefore the act of law 
will not, by its own operation, without the 
intervention or act of the party, put an end 
to the estate of the executor or administra¬ 
tor. Hence the decisions which establish 
that when the owner of the immediate free¬ 
hold, or .of the inheritance, becomes an 
executor or administrator; or when a per¬ 
son being, ait executor or administrator 
takes the fee by descent, or marries (a) the 
owner of the reversion or remainder; 
m either case, there will not be any 
merger; because the descent or title by 
marriage; or the character of executor 
or administrator, is ‘by mere operation of 
law; but the mom out the executor or ad¬ 
ministrator ceases to hold the term in that 
right by claiming the term as legatee, &c.; 
or the moment that he or a husband by 
his own voluntary act purchases the reVef- 

4 „ „ > ♦ * * f 


(o) 4 Leo. l\8. yJ 
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si on or remainder expectant on the term of 
years, the term will be influenced by the 
learning, and consequently be subject to 
rhe operation, of merger. 

In these distinctions will be found a 
summary, and the general result of the de¬ 
tailed view which has been taken, of the 
several decisions, and text authorities, re¬ 
levant to this point. 


1 6th/y, Of those who have several "Estates, one 
in their individual Capacity, another in their 
corporate Cap a e i ty . 

No point in (he law of merger seems to 
be involved in more difliculty than that, 
which belongs to this head. It is not easy 

O * 

to extract any satisfactory principle, or 
solution from the authorities. The rea¬ 
der is referred to the observations which 
have already been offered; and the distinc¬ 
tions which are stated by , Comyns in his 
Digcst(r/) will be added.—He puts the dis¬ 
tinctions in these terms. So if a natural 
person purchases to him and his successors, 
he has only for life ; so if a body politic 
takes in its natural capacity, as a lease to 
a dean, &e. for one hundred years, and 
afterwards a release to him and his succes¬ 
sors, it gives to him only for life, for he 


takes the lease in his own natural capa¬ 
city. So if a corporation sole, as a bishop, 
parson,(«) &c. purchases, he has not a fee 
without tlie word successors. 

On these distinctions it may be observed, 

a 

first, that the purchase is assumed-to be by 
deed and not by will; and in a deed, the 
word successors is not, though in a will it 

O 

is, equivalent to heirs. In” the second in¬ 
stance, the purchase was in the corporate 
capacity. And in reference to a corpora¬ 
tion the word heirs in a deed is not equiva¬ 
lent to t he word successors. 

In the third instance it is submitted 
though a dean and chapter may have a lease 
for years in their corporate capacity, yet 
a sole corporation, as a chantry priest, [b) a 
parson, or even a dean, being a sole corpo¬ 
ration cannot have a term in any other than 
its individual capacity. The point, how¬ 
ever, intended to be expressed is, that when 
liu; dean has a term of years in his 
individual capacity, and the release ope¬ 
rates to the dean in his individual capacity, 
the fee cannot pass to him without the 
word “ heirs;” for in a deed the word ‘ f suc- 
“ cessors” will not be equivalent to the 
word heirs.” In those instances in 
which the dean is a sole corporation, it 

A) A<i«l, Cl in ut r\ inrorpo^ik*, 1 lint. 0 a. 

\b ) ! Inst. 0. a 


would, in reference to those instances, be 
proper that the grant should be to the 
dean and his successors when he is to take 
in his corporate capacity. And yet Lord 
Coke has supposed that a chantry priest 
incorporate, is not capable of a grant to 
him and his successors ; a point which is 
questionable: for a bishop or a parson 
is capable of <t fee as such ; and a grant to 
a bishop in libera eleemosina will pass the 
fee without any words of inheritance.(«) 
Had the law been otherwise, the general 
result would have seemed to be that a re¬ 
lease to a sole corporation in its politic' 
capacity, would not enlarge or merge the 
estate which (he individual had in his own 


right, and in his individual capacity; blit 
the case of the lessee becoming parson, as 

* ^ ' t , 

generally understood, favors a contrary 
conclusion. For a release to the indivi- 

t 

dual who is a sole corporation, and to his 
heirs, will enlarge a term vested in that per¬ 
son, because lie cannot have the term in any 
other right, than 1 in his individual capacity. 
But when a term is vested, as it may be, 
in a corporation aggregate of many, the 
grant of the fee to any individual, being a 
member of that corporation ; or even to 
the head of that corporation, as a mayor. 


dean, &c.. -will not extingui.sk the term. 
The case of the lessee, who afterwards be~ 
comes parson of the lands which are leas¬ 
ed, and on which so great a diversity of 
opinion has been entertained, occasions 
the principal difficulty; since a.n indivi¬ 
dual took the term as an individual, though 
granted to him when parson, and the term 
was treated as extinguished , 1 and not mere- 
ly as suspended by his acceptance of the 
parsonage in his character of parson: so 
that though in his politic capacity he be¬ 
came the owner of the freehold, the term 
which he had in his individual capacity 
was annihilated. 


m 


Lord Coke accounts for the distinction 
these terms :(«) “ A master of an hos¬ 

pital beyig a sole corporation, by the 
consent of his brethren, makes a lease 
for years of part of the possessions of 
the hospital. Afterwards the lessee for 

years is made master. The term is 
% 

drowned. For a man cannot have a 
term for years in his own right and a 
freehold in autre droit, to consist toge¬ 
ther, (as if a man, lessee for years, take 
a feme lessor to wife) [an example, how¬ 
ever, which in the mode in which it is 
staled, is not law.] But a man may 
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“ have a freehold iri his own light, and a 

<{ term in autre droit ; and therefore, if a 

man lessor take a feme lessee to wife, 

✓ 

the term is not drowned, but he is pos- 
k sessed of the tcni in her right, during the 

O 7 O 

; coverture. So if tiie lessee make the lessor 


■his executor, the term is not drowned. 
But if it had been a, corporation 
aggregate of many, the making of the 
fi lessee master, had not Extinguished the 

V* 

term; no more than if the lessee had 
'been made one of the brethren of the 
hospital.” 


1 7//<iy, Of Persons who hare Titles by Cur- 

I 

fe-.y. 

lotli/y, Of Persons who havc/l'i/tvs to Ooirnr 


[n order to confer a,Idle of dower, 01 
a title by curtesy, two out ofonanv other 


ieipiisites must concur. 


First, As to dower, the husband, and as 
to curtesy the wife must have a sole seisin . 
and such seisin should be of the freehold 
and of the inheritance; either as one entire 
estate, or as several estates, without any 

✓ 7 

interposed estate of freehold. The impe¬ 
diment arising from a joint-tenancy, may 
tie removed by means of merger, opt rat¬ 
ing to sjver the ^tenancy ; as in ffisiol's 
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pediment arising by an interposed estate 
of freehold, as in Duncombe v. Duncombe , 
may be removed by the merger, first of 
the interposed estate of freehold in the in¬ 
heritance, and secondly, of the immediate 
estate of freehold in the same inheritance; 
thus uniting the freehold and the inheri¬ 
tance ; and thus conferring a seisin of 
which the husband may have curtesy, or 
a wife may have dower. Several instances 
of this sort have been given in preceding 


parts of this work. 

It is also to be remembered that a man 

may have a seisin of which his wife may 

be dowable, or a woman may have a seisin 

giving a title of curtesy to her husband, 

by reason of a temporary union of the 

freehold and of the inheritance. Such title 

• » 

to dower, or to curtesy, may be defeated 
by reason that a contingent remainder inter¬ 
posed between tile freehold and the inheri¬ 
tance becomes vested, and separates the 
freehold from the inheritance. The two 
leading authorities on this point are the 
cited cases of Lewis Jiow/es, (a) and Boothby 
v. Vernon, (b) and the other eases of that 
class collected under the head treating of 
Contingent Remainders, 


V > 


(a) 11 Uq>. 79, 
(4) 9 Mod. 147, 



It should be remembered in this place, 
that the existence of an interposed estate 
for years, does not exclude the right to 
dower or to curtesy ; and that terms for 
years are frequently kept on foot to attend 
the inheritance , for the purpose of protect¬ 
ing the inheritance from a title of dower, 
attaching after the creation of the term. 
Should the term become merge*l by acci¬ 
dent or design, this piotAction would be 
lost. And it is to be obse.vcd, that 
neither the licit* or the devisee of the 


husband can use a term a^ a protection, 
against the dower of the widow ; nor can 
a purchaser, after the death of the hus¬ 
band, avail himself of the term, to the 
prejudice of the dower of the widow, un- 
jess lie has obtained an actual assignment 
of the term ; and it should seem that such 
assignment should be taken in the hfe-time 
of the husband, (a) and consequently before 
the right to dower shall be perfected in 
the wife, by the death' of her husband. 
To render the term available against the 
wife, (h) a cesset executin' during the term 
is to be obtained as part of the judgment: 
such cesser of execution cannot, it is ap¬ 
prehended, be obtained when a rent is re- 


(a) MantidrHl v. Mandrel], 10 Ve . J. 2 1G, 






served by the lease creating the term, and 
the wife is intitled to be endowed of the 
reversion, and consequently of the benefit 
of the rent, incident to that reversion. And 
as every term originating by way of lease, 
and not as a particular estate with remain¬ 
der over, creates the relation of lord and 
tenant, and consequently a right to services , 
which under the feudal system was the prin¬ 
cipal object of tenure, it is rather singular 
how the cosset executio was introduced into 
practice. Its introduction may, perhaps, 
lie accounted for in this manner. It is a 


cesser of execut ion only as to the possession^ 
and not as to 1 lie benefit conferred by the 
reversion in respect of rent or services. It 
restrains the right to have the actual occu- 
pation of the, land, and not the pernancy of 
the rents, &c. Thus the wife obtains an 


actual estate of,freehold by way of rever¬ 
sion, and.a right to the rent or seivices as 
annexed to the reversion, although her right 
to the actual possession is suspended or 
postponed. Partly on these grounds, and 
partly because the term may, by the acci¬ 
dent of merger, 8 jc. become extinguished, 
the practice with many conveyancers, con¬ 
trary to the general and prevailing opinion 
in toriner tines, is to advise purchasers 
not to rely on an attendant term t as a clear 


and certain protect ion ^gainst dower; but 
thev are recomnn ndrrl^tn rnmirp n 



be levied by Hie husband and wile, in extin¬ 
guishment of her title of dower.( a) 


2lstly y Of Perron* who arc Copyholders. 

lit reference to this subject the readei 
must carefully distinguish between mergei 
and extinguishment. 

There may be a merger of, a particular 
estate in the remainder or reversion in fee 
when both estates are of copy hold tenure. (A) 
This is properly an instance of merger; and 
Hove v. JVilliot is an authority that merger 
may take place between those parties : for 
it. was said by r Gaxodey, Clench , and Wray, 
that by the surrender of a tenant for life 
££ to the use of him in remainder, his estate 
££ [the estate for life] is drowned ill the fee, 
££ and as it were extinct.” In that case 
there was a tenant for life 'with remainder 
in fee, and the remainder-man inside a lease , 
and afterwards the tenant, for life and the 
remainder-man joined in a surrender to the 
use of the remainder-man. in fee. And it 
was held that the lease for years became 
immediately' chargeable on the possession, 
and the point was illustrated by a compari¬ 
son in the terms. ££ as if he in the remainder 


(a) Tin: UHi ui^l 20:h lu avl- of uivision, arc introduced 
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-<e grants a rent-charge, and after the tenant 
“ for life surrenders, the rent shalt com- 
cc inence presently. 3 ’ To avoid confusion 
or erroneous conclusions it will be proper to 
distinguish this case from Trcport’s case, 
Brcdons case, and the cases of .that class. 
A surrender of copyhold lands to uses is a 
common law assurance. The use is a limi¬ 
tation of a legal estate, and although the 
tenant for life*aud the remainder-man joined 
m the surrender, yet, in construction of 
law and in effect, the surrender proceeded 
entirely from the tenant for life, and con- 
^equently there was not a conveyance in 
fee, proceeding from the united ownership 
of the tenant for life and of the remainder 
man ;* but merely a surrender by the tenant 

for life of his estate for life, to the use of 
. *. r 

the remainder-man. The surrender by the 

remainder-man to the use of himself was 

% 

moperativ.e. 


On the. head of extinguishment of the 


copyhold tenure’ the reader is advised to 
consult the chapter in which Mr. TFat kins 
has treated of that subject. The result of 
the; rule that nemo potest esse dojtiinus ct 
tennis , is, that whenever the copyhold tenant 
acquires an estate either in possession or re¬ 
version or remainder in the freehold tenure of 
the same lands, he will cease to be atenant 
by copy of court roll; and even an estate-tail 

will bf* h;irrr*d Alfhrondi rnnvlinlHi'r lin« 


for the purposes of enjoyment, a fee or an 
estate-tail, or an estate for life, yet, in in¬ 
tendment of law, he is merely tenant, at 
the will of the lord ; and consequently his 
fee, his estate-tail, or his life-estate, may 
be extinguished by his acceptance of any 
estate, however small, in the freehold 
tenure. In this respect there is a differ¬ 
ence between copyhold interests and all 
other interests. The decisions are founded 
on the principle that the copy holder is 
merely a tenant at icill. Therefore the none- 

«/ -T/ 

ral rules which govern the learning of 
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merger, or the nice distinctions Ailiich 
prevail in the general learning of suspension 
and extinguishment, cannot Avith proprie¬ 
ty he brought into application in a ques¬ 
tion which involves the extinguishment of 
tile copyhold tenure in ‘the freehold 
tenure. As to copyholds, t lime is rather a 
change or extinguishment" of temne than 
a merger of estate. 

These are all the* ol>A mb ions av hic h 

it is either necessary or lit to make on a 

■ 


subject, so fully and amply discussed, in 
a work which is in the hands of most pro¬ 
fessional gentlemen. 

The doctrine of enfranchisement of copy- 
hold lands, does to a certain extent partake 
partly of the learning of merger, and paitiy 
of the common law learning of extin¬ 
guishment. As a. nArnt nf nniclirc it mav 


be strongly recommended that every copy- 
holder prior to his acceptance of an estate 
in the freehold tenure, either by way of 
extinguishment or enfranchisement, should 
create a term for years, out of the copy- 
hold tenure, with the consent of the per¬ 
son who has the freehold tenure, and ob¬ 
tain a declaration of trust under which 
this term of years may he kept on foot, 
to protect the title from incumbrances 
aifecting the freehold tenure, as far as 
these incumbrances would attach on the 


possession in derogation of the title under 
the copyhold tenure, if the title under 
the copyhold tenure were accepted, with¬ 
out the pretaulion of creating a term for 
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years out of that tenure. It is believed, 
there \< a ease, (though that case lias not 
been found,) ’in which it was decided that 
the incumbrances affecting the ireehold 
tenure, were not. accelerated by an enfran* 
chiscsiu sa^ to 1 ho tenant under the copy¬ 
hold tenure. *1 f sVch a ease should be 


found, and it should , be considered as 

law, the ground* of decision must be that 

\ 

an enfranchisement operates by way of en¬ 
largement of the estate of the copyhold 
tenant; so that the possession is held under 
the copyhold title, and consequently there 
is not any absolute merger of the copyhold! 
estate, so as to accelerate the charges of 

the lord of the or other nersnn. 


having the estate under the freehold tenure 
Such a proposition,, though it may have 
been perfectly consistent with the prin¬ 
ciples of tenure, did not prevail in those 
cases of enlargement, of estates lor years, 
&c. by release and confirmation, in which 
the. general principles, if there be such a 
principle of law applicable to the enlarge¬ 
ment of the estate of a copyholder by en¬ 
franchisement, might have prevailed with 
reference to the enlargement of an estate 
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for years. See. It is in vain to say that 
the case of a cop} holder in fee, accepting 
an enfranchisement, and the case of a 
tenant in fee of the freehold tenure, who 
accepts a release of the services, stand on 
the same footing. In the ease of the copy- 
holder the estate of the freeholder passes 
by way of conveyance from' him to the 
copyholder. This estate is extinguished, 
and with it the right of* common, &c. 
There is the enlargement of an esfafe at ici/l 
into an estate in fee. 'This is a case within 
the statute of quia employes ;{u) hut in the 
case of a release of services, to a person 
who has an estate in fee of the freehold 
tenure, there is merely an extinguishment 
of the services. The lord has no estate 
in the land, but merely an estate in the 
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seignory and in the services ; and hence 
the distinction, that when the tenant pur¬ 
chases the manor, the tenancy is extin¬ 
guished in the manor ; while the services 
are extinguished in the land when the 

O 

tenant’of the land accepts a release of the 
services. 

The authorities collected to illustrate 
the leading propositions under this division 
are stated in the margin. («) 


22 d/y, As to Persons' who claim by Descent. 

By means of merger, as applicable to 
estates , and bv means of extinguishment 
as applicable to tenure , to services, and to 
equities, &c. the course of descent may be 

varied. 

• • • 

1st, As to estates. Apossessio fratris may 
be acquired so as lo make the sister heir 
by the. union, and consequent merger, of 
the freehold with the inheritance. Also a 
man may have 1 several estates descendible 
in a different manner; and by reason of 
merger, the course of descent may be 
changed as to all these estates, except that 


(a) (j Mod. 07, 3 Pivte Wins. \). Andrew*, 01. Vin. Abr. 
Merger, 3(1. 303, 304. Vern 4 ~jH. 393. Cro. Eli/. 100. 300. 
Carter, 23. Com. Dig. Copyhold, P. E. F. G. 2 Hep. 17. 



in which the merger shall take place; forex- 
ample, a person may have an estate for a life 
or for several lives, and that estate may 
be descendible or rather transmissible, to 

the heirs of the first purchaser of that estate, 

* ■ 

and his mother or some other ancestor, 
may have been the first purchaser: he may 
at the same time have an estate-tail, of 


which he himself or some ancestor may 
have been the donee, and he piay at the 


same time have the reversion or remainder 


in fee, descendible in a particular man¬ 
ner. The last estate may have been of his 
own purchase, and consequently be de¬ 
scendible to all his heirs, without any ex¬ 
ception or exclusion, beginning with his 
paternal heirs. 


The estate for life, or the estate-tail, 


when converted into a base fee, may’merge. 

' «y O 

or the estate-tail may be enlarged into a 
fee-simple by means of a common recovery; 


and, as a consequence, the reversion or re¬ 
mainder may be barred,.and.in effect cease 

%/ j 


to constitute any part of the ownership. 



to the estate for life, after it shall be 


merged, the ownership Avill be governed 
by the course of descent of the estate in 
which the merger shall take place. For 
example, when a man has an estate to him 
and his heirs for three lives, and that estate 


and becomes merged in an estate desccn- 
dible to the heirs ex parte malenul, the 
maternal heirs will be intitlcd to the pos¬ 
session, as well during the lives, as after 
the period originally appointed tor the 
commencement in possession of the rever¬ 
sion or remainder. 

So if the estate for lives had been de¬ 
scendible to the heirs ex parte n'interna , 
and that estate* had merged in an estate of 
inheritance, descendible to the heirs ex 
parte paternd, tlie maternal heirs would 

have been excluded even during the 

* / 

lives. 

So on the renewal of a lease of an estate 
for lives, descendible to the heirs ex parte 
maternai the estate taken under a new lease 
would be descendible to the heirs of the 
lessee in’the new lease, on the ground that 
such lessee is the first purchaser. 

But suppose a trustee to have the legal 
estate, in truest for a person and his heirs, 
who derives his title by descent ex parte 
material, and the lease to.be renewed in 
the name of the trustee in trust for the 
same person and his heirs, there are strong 
grounds for contending that the new estate 
obtained under the tenant right of renewal, 
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would be descendible to the .same heirs as 

r 

were entitled under the original trust. The 
principle to be extracted from Fenwick v.- 


M it ford , and Earl Bedford's case, (a) (a 
principle adopted by courts of law from 
courts of equity ;) and as to uses enforced 
on courts of law, by the statute of uses, 
and the cases which preserve the equity of 
redemption to the heirs who would have 
succeeded to the estate if it had not been 
mortgaged, afford a strong argument that 
a court of equity would preserve the trust 
in the line of descent, from the person 
who was the first purchaser of the original 
estate in the trust. No decision, however, 
lias been found on this subject. 

2 df/. As to estates-tail. When the ow¬ 
nership under the estate-tail shall merge in, 
or as in the case of Symonds v Cndmorc , 
shall he united to and blended -with the 
remainder or reversion in fee, the owner 
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of the remainder or reversion in fee, will. 


for the purposes of descent, he treated as a 
purchasing ancestor, and consequently the 
descent will be to the paternal heirs, un¬ 


less the maternal "ancestors were tlie first 


purchasers of the ownership, conferred by 
the remainder or reversion. 


But when a person is tenant in fail by 
purchase, and suffers a common recovery, 
and thereby enlarges, or converts, his 
estate-tail into a fee-simple, the estate in 
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lee, thus acquired, will be descendible to 
his heirs general, oil the ground that he 
was the first purchaser. On the other hand, 
if a maternal ancestor had been the first 
purchaser, the descent would have been in 
the line of the heirs of that ancestor. The 

t 

distinctions and the authorities on this 
point are stated in the 1st Vol. p. 198. 

But in those cases in which the owner¬ 
ship under tho estate-tail merges in the 
remainder or reversion in fee, the heirs of 
the first purchaser of this remainder or re¬ 
version will be preferred, or as the case may 
require, will exclude all other heirs. 


As to Extinguishment 


It has already been shewn, that on the 
union of the trust, with the legal estate, and 
the consequent extinguishment of the 
equitable estate iji th.e legal ownership, 
the descent will be governed by the legal 
ownership, as in thq instance of Goodright on 
the demise of («) Alston v. M elts and others. 

So that on the union of the equitable in¬ 
terest with the legal estate, the equitable 
interest will be extinguished, and >lu <i*le 


(flj Dougl. 77 2. 3 Vts.J. 339. 


to the IctraL estate will govern the title to 

n o 

the equitable ownership. 

So on the extinguishment of a rent, See. 
the heirs to the estate in the rent while it was 
subsisting, will be excluded from all benefit. 

«. 7 ' ** 

Also on the purchase by the lord of manor 
ol’a tenement parcel of the manor, the heirs 
to the estate in the manor will be intitled 
in exclusion of the paternal heirs, when 
the manor is held under a maternal descent. 
But when the tenant of a manor, purchases 
the services or seignory of his particular 
tenement, then the services will be extin¬ 


guished in the land, and the heir to the 
estate in the land, if held by descent, will 
be preferred to the heirs of the purchaser 
of the services ; but as to copyhold lands 
held by maternal descent, and enfranchised 
to the owner of the copyhold tenement, 
the descent will, it is apprehended, be go¬ 
verned by the purchase of the freehold 
tenure, and not by the purchase of the 
copyhold tenure. And yet in Rich v. Dar¬ 
ker, (a) it is supposed that the enfranchise¬ 
ment only alters the; manner of the tenure : 
and an observation has already been made, 
in reference to this point. 

Also, though the freehold tenure should 
be purchased in the name of a trustee, so that 






an union and consequent extinguishment, 
under the rules oi‘ common law, would be 
avoided, yet the estate in the copyhold 
tenure will, inequity, be attendant on the 
estate in the freehold tenure ; and the heir 
under the copyhold tenure will be a trustee 
for the heir or devisee under the freehold 
tenure ; and customary rights of common, 
&c. shall cease,.(«) and after enfranchise¬ 
ment the customary right of succession, [b) 
in favor of heirs in gavelkind, borough En¬ 
glish, &c. &c. will cease, and the common 
law right take place. (c) 

The cases Good-right v. Scrk, and Dot 
v. White , are also to be noticed. These 
eases establish the proposition that a man 
mav have an estate in fee descendible to his 
heirs ex 'parte pat emit, subject to be de¬ 
feated by an executory devise to his heirs 
ex parte muternd ; 'and these two .interests 
may continue distinct and subsist as alter¬ 
nate interests ; and’the estate which is sub¬ 
ject to the executory devise, if it should 
become absolute; or if it should be de¬ 
feated, then the estate arwng under the 
executory devise, would govern the de¬ 
scent. 

And it is to be remembered that a de- 


(a) 1 Watk. 3(19. | 

(4) Dancer v. Evett, Vern. 392. • 
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^ c:ii from a testator, who creates contin¬ 
ent remainders, will not. merge a parti- 
cuiar estatv gl.cn to his heir by the will, 
though a de-coot from any oflier ances¬ 
tor would merge that estate. 


' But. if there be a devise to an heir for 
his life, the descent to him will merge his 
estate for life, if no other person be concern¬ 
ed in interest.(a) 

It may also be called to mind that a de¬ 
scent to a husband, will not extinguish a 
term which lie lias in right of his wife ; nor 

O * 

will a descent to a wife extinguish a term in 


the husband.(6) 

But a descent will extinguish a term in 
an heir, as far as such term may merge b y 
the rules of law, and as far as such merger 
may be without prejudice to the rights of 

;dhftr persons, (c) 

f 

* 

ns to Persons in Ventre sp, Mere . 


1 • general rule is that a child in ventre 
so pure is for all purposes tending to its 
b'eneib., and in some instances even leading 
to its prejudice, (d) to be considered as a 
child actually in existence, (e) 




5 odbold v. Freestone, 3 Lev. 400. 

> Platt v. Sleep, Cro. Jas. 275, 

)<) fcnrent Lee's cast^. £ Leon. 101. 

(d\ Blackburn v. Stables, 2 Vezey and Beam®*, SG8. 
t>) 1 Inst. 241. b. 
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At the common law, singular as it may 
seem, a child in this condition, (a) might 
have been vouched. In the case of Reeve 
v. Long,[b) it was decided by the court of 
C. B., ahd affirmed on error by the K, B., 
that a contingent remainder was' destroyed 
by the death of the father, and consequent 
determination of his estate, while the child 
inti tied to that remainder, was in the mo- 

i 

tiler’s womb.(r) But that decision was over¬ 
ruled in the House of Lords, contrary, how¬ 
ever, to t he opinion of all the judges. And 
the opinion of the judges gave occasion to 
the stat. of 10 and 11 W. b. c. 16. which, 
after reciting that “ it often happens that by 
i( marriage and other settlements, estates 
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are ‘limited in remainder to the use of the 
som} and daughters, the issue of such 
marriage, with remainders over, without 
limiting an estate to trustees to preserve 
the contingent remainders limited to such 

O 

sons and daughters, by which means such 
sons and daughters, if they happen to be 

born after the decease'of their fat her, are 

> 7 

in danger to be defeated of their remainder 
by the next in remainder after them, and 
left unprovided for by such settlements. 


(a) Hayni. 164. 
(ft) 1 Salk. 227. 
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contrary to the intent of the parties that 
“ made those settlements,” has enacted, that 
“ where any estate already is, or shall here- 
ll ' after by any marriage or other settlement 
“ be limited in remainder to, or to the use 
“ of the first, or other son or sons of the 
“ body of any person lawfully begotten, with 
“ any remainder or remainders over to, or 
“ to the use of, any other person or persons; 
“ or in remainder to, or to the use of a 
“ daughter or daughters lawfully begotten, 
“ with any remainder or remainders to any 
other person or persons; that any son or 
“ sons, or daughter or daughters, of such 
“ person or persons lawfully begotten, ortoi 
“ be begotten, that shall be born after the 
" decease of his, her, or their father, shall 
“ and may by virtue of such settlement, 
“ take such estate so limited to the first and 
“ other sons, ortothe daughter or daughters, 
“ in the same manner., as if born* in the life- 
“ time of his, her, or {heir,father; although 
“ there shall happen no estate to be limited 
“ to trustees after the decease of the father, 
to preserve the contingent remainder to 
such after born son or sons, daughter or 
“ daughters, until he, she or they come in 
“ esse , or are born to take the same ; any 
“ law or usage to the contrary in any wise 

C 

“ notwithstanding.” 

o 

The decision of tlje lords, enforced as it 

is bv the Minehnent narliament. has esta- 



blished the general rule as it has been stated; 
and the decisions have carried the principle 
to the extent, that the after-born child shall 
be intitled to the rents falling due in the 
interval, between the death of the father 
and the birth of the child. The rule of 
the common law, as well as the enactment 
of the statute, is confined to persons who 
are to take by purchase. *It has not any 
application as between persons intitled by 
descent; and therefore the rents which be¬ 
come due while a child is in ventre sa mere , 
and who when born would become heir, will 
belong to the heir for the time being, and 
not by relation, to the nearer heir when born: 
for there may be a long interval between 
the death of an ancestor, and the birth of a 
person who eventually may be heir: thus, 
a person may die leaving a sister his heir, 
and at a great distance of time, the father 
may have a son; and that son may become 
heir in exclusion of the sister. 

The practical conclusions to be drawn, 


are, 


1st, That a title‘depending on the destruc¬ 
tion of contingent remainders, cannot be 
deemed good, as against a, child in ventre sa 
mere, because such child when born will be 
considered as in ev.-r, ;.<> a; to 'prevent the 
destruction of the* contingent remainders; 
consequently such title cannot he considered 
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be left in doubt whether there is a child in 
ventre sa mere , or. whether such child will or 
will not be born. Consequently ihere may 
be a suspension in the right of carrying the 
estate to market during the period of un¬ 
certainty.. 

'2dly, A title cannot be safely accepted 
from a person who is the heir pro tempore , 
while there is a possibility that a nearer heir 
or even a co-heir may be bovn. And it is 
material that the title of such nearer heir, 
cannot be barred by nonclairn on a fine, or 
by the statute of limitations, prior to the 
period of its birth; for the statute will not 
begin to run against such nearer heir, until 
such heir shall be in existence. It is said, 
that such nearer heir may to the fine of the 


immediate heir, plead partes Jinis nihil.{a) 
Had not the point been so decided, a tra¬ 
verse admitting the seisin and avoiding it, 

~ .1 n 3 

would have appeared to be the, more con¬ 
sistent proceeding. 

It is also to be rem’embered that an estate 
once vesting by purchase, in a person an¬ 
swering the description of heir, would not 
by the common law, be divested by the 
birth of a nearer heir, unless, indeed, the law 
in this respectis altered by the statute ; and 



lunnuc/iv, 




it does not seem to be altered, except as to 
children being in ventre sa mere.(a) 

But under the learning of uses and of ex¬ 
ecutory devises, a gift to a class of persons 
may give a title, first to one person, and 
afterwards open and admit of a participa¬ 
tion by others. But at the common law, 
and under the learning of remainders, a 
gift to a class of persons will not admit to a 
participation’ any who are born after the 
determination of the particular estate, 
though such after born persons might take 
under a gift operating by executory devise, 
or springing or shifting use. [b) 

By this distinction, different parts of the 
certificate in Mogg v. Mogg, are reconciled; 
the same words of description having under 
different circumstances, conferred a title on 
a different number of the grandchildren of 
the testator. . 


%5thly, Of Persons who have collateral Inter* 

ests or derivative Estates. 

It is a principle of law that, quod meum 
est sine facto , sive defectu meo, amitti vel 
in alienum transferrin non potest . A conse- 


(a) Watkins oil Descents, 140, US, 140, 
ih\ IvWo- v' Motrff. in CliUiicerv, 1815, {810. 


quence of this principle, is, that, notwith¬ 
standing the merger or surrender of any 
estate belonging to a particular tenant, the 
charges created by that tenant, will con¬ 
tinue; and so will leases and other estates 
derived or carved out of the estate so 
merged ; and the rents and conditions an- 
nexed to the reversion, as the estate which 
becomes merged, ‘will cease to exist. Hence 
the decision in Webb v. Ru&sel, and the 
case already cited from Moor. The cha¬ 
racter of tenant and reversioner does on 
the merger of this reversion, cease between 
the particular tenant and his lessee ; nor as 
to rents, services, reservations, &c. is the 
character communicated to the person in 
whose estate the merger takes place. ' But 
the policy of the law establishes a,relation 
between the owner of a derivative estate, 
and the person, who, after the merger, has 

the next estate in reversion or remainder. 

« 

Therefore after the merger, the under-lessee 

V r 

may surrender,(a) to the person who has the 
next estate ; or the lessee may be punished 
for waste , at the suit of the otvner of that 
remainder or reversion. And although prior 
to the merger of the estate of the lessor, 
there could not, on account of the mesne 
interest, have been any merger of the 
derivative estdte, in the estate in which the j 
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merger of this reversion has taken place, 
yet, after the merger of this reversion, the 
derivative estate may on its union with the 
next estate in remainder or reversion be¬ 
come merged in that remainder or rever- 

o O 

sion. The authorities applicable to this 
point are Archer’s case, (a) Bredon's ease, 
Trcport’s ease, Webb v. Russell , and many 
other cases already cited. 


26/hly, Of Persons who have equitable Estates^ 

Merger is not favored in equity, except to 
promote the intention. The language of the 
books is even that mergers are odious in equity, 
and never allowed unless for special rea¬ 
sons ;(/>) and therefore though there may, as 
to equitable Estates, be an union in equity, 
as well as at law, yet equity would not 
permit an acceleration of charges, incum¬ 
brances, &c. as a consequence of the union, 
against, the justice of the case, or contrary 
to the intention. But even in equity, if 
a man grant a. lease of the possession, while 
he has merely a reversion or remainder ex¬ 
pectant on a prior estate; yet on his pur¬ 
chase of the particular estate, equity pro¬ 
ceeding upon those rides which govern that 


(a) I Rep. G7, 

[b] Phillips v, Phillips, 1 P. W. 41. 


court in enforcing specific performance of 
contracts, would decree a lease to operate 
on the ownership thus acquired, subsequent 
to the lease ; so as to charge the possession 
with the lease. But. if a tenant in tail of an 
equitable estate, with the remainder or re¬ 
version in fee by descent, should levy a fine 
with proclamations, instead of suffering a 
common recovery, it is probable, and in¬ 
deed almost certain, that the incumbrances 
affecting the reversion, by reason of the 
debts of an ancestor, would not be accele¬ 
rated in equity, as they would be at law, 
by this union of the ownership of the equita¬ 
ble estate-tail, with the equitable remain¬ 
der or reversion in fee. No authority for 
this precise point has been found ; but the 
case of Phillips v. Phillips, affords a principle 
sufficiently relevant to shew the rule*of the 
court. In that case(a ) an existing estate pur 
autre vie, was limited to one for the life of 
another, and was not allowed to lfierge in an 
estate which the party had to her and the 
heirs of her body: but on her death without 
heirs of her body, her executors and admi¬ 
nistrators became intitled as occupants, in 
exclusion of the heir claiming by resulting 
trust, and the remainder-man or reversion¬ 
er; and on the declared ground that merger 
|s odious in, equity. 
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As to money land. The union of the 
title to the money in the person who is 
owner of it, whether it be real or personal 
property, will extinguish the demand. The 
fund must be taken as it is found.(a) 


27 tidy. Of Persons who are Creditors. 

In the last tli vision notice was taken of a 
point applicable to creditors in reference to 
equitable estates ; but the cases more rele¬ 
vant to the present division are those which 
arise on the transactions of executors or ad¬ 
ministrators, who are as such liable to the 
debts of the persons whom they represent, 
and Whose estates become merged in estates 
belonging to the executors or administrators 

Ty fry • 

in their own right. Executors or admini¬ 
strators may al,ien the assets of the testator 
or intestate discharged from the claims of 

♦ O 

the creditors. The creditors have no specific 
lien on the property, and therefore cannot 
follow it at law, except by execution against 
the goods and chattels of the deceased, 
while they remain his goods and chattels 
unadministered. The rule is the same in 
equity as at law, with the exception of those 
cases in which there is a fraud by pledging 


(u) Pulteny v. Darlington, 1 Dro. Ch. Cas.*22tj. 2 Vc*. Jun. 
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the goods of the deceased for the debt of 
the executor or administrator, and thus 
diverting the goods of the testator from 

O O 

tlie purposes to which they ought in justice 
to be appropriated. 

After the merger of a term belonging to 

D O O 

an' executor or administrator in that cha¬ 
racter, in the reversion or remainder which 
the executor or administrator, or the hus¬ 
band of an executrix or adminstratrix has, 
in his own right, the term, it should seem , 
no longer remains tlie assets against which 

O O 

an execution can be sued as part of the 
goods of the testator or intestate. 

The law considers this alienation or ex¬ 
tinguishment of a term, as a devastavit ; 
making the executor or administrator liable 

O 


to an action or process on which execution 
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may be sued against his own proper goods 
and chattels. 

So a merger of the term of an executrix 
or administratrix in the reversion ,or remain¬ 
der of her husband, will be a devastavit by 
the husband and wife, during the coverture, 
and it should seem, by the wife after the 
death of her husband, or other determina¬ 
tion of the coverture. But on general 
principles, and even on decisions, the hus¬ 
band could not be liable for the - devastavit 
at any time - after the death of his wife, or 
other determination of the coverture, except 

when there* is iurlmfi^nt for the devastavit 



aerainst him and his wife during the cover- 

t o o 

ture.(fl) 

The authorities which occur in the books 

4 

are to this effect. 

A man had a lease for years as executor, 
and afterwards purchased the land in fee ; 
the lease is extinct, but yet the lease shall 
be, against the executor, as assets (A) 

A man has a term as executor, and pur* 
chases the freeh&ld ; the lease is not extinct 
as far as it is assets ; but it seems that it 
shall be extinct as to the executor, the pur¬ 
chaser to have this as a term.(c) 

It seems, if a man has a lease for years as 
executor, and afterwards he purchases the 
reversion, the lease is not extinct, and 
especially so far as it is to be assets in his 
hands, against the executor; and if it should 
be extinct it seems to be a devastavit ad 
ultimum [read ad valentiani .](d) 

Two had a lease for .years as executors 
to I. S. and‘they purchased the reversion 
in fee, the lease is extinct ; but they shall 

’be charged for this as assets *, but where they 
have this as executors, and there is a mesne 
lease in reversion for years, and they pur¬ 
chase the reversion of the laud in fee, the 


(a) Munson v. Bourn, Cro. Car. 518. 

(b) Broke, Extinguishment, 54. 

(c) Broke, Executors, 174. * # 

(d) Broke, Extmg. 57. 


first lease remains by reason of the mesne 
remainder, [read estate.](«) 

To these may be added the case already 
cited that, if feme executrix has a term, and 
she take baron, and the baron purchase the 
reversion, the term is extinct as to the feme, 
if she survive, but in respect of ail stran¬ 
gers, she shall account for the term as assets 
in her hands. '(/>) 

That the term is assets is an opinion to 
be adopted with caution ; and to be under¬ 
stood with some qualification. In conse¬ 
quence of annihilating the term by his own 
act, the value of the term is assets in the 
hands of the husband or executor, &c. ; 
making the husband in his life-time, and his 
wife alter his decease, liable to that extent, 
as for value received ; or for a devastavit. 
But at law, the term does not, it is appre¬ 
hended, continue specifically liable to the 
demands - of the creditors, merely as credi¬ 
tors. This is assumed to be the result of 

* t 

the cases. In some of them, it will be ob¬ 
served, it is said the lease is not extinct/ 
especially as to be assets in his bands, as 
executor ; and if it should be extinct it 
should be assets ad ultimum (meaning ad 
valentiam;) in others that it shall be extinct 


(a) Broke, I,eaf»e, 03. . . 

(i) Moo*, 54. pi. 157 t 'Rm'li. *>Eliz. Anon. Vin. Abr. Ex- 



as to the executor of the purchaser, to 
have it as a term; and in olhers ihat it 
shall be assets though it be extinct. From 
these expressions it is evident that a doubt 
has been entertained on the point. That 
doubt seems to be resolved into -the con¬ 
clusion that the term will be completely 
annihilated at law, as against the execu¬ 
tor and all other persons ;• and that the 
value of that term will be assets in the hands 
of the executor. 

Thus in Charlton and others v. Low and 
others,(a) a case in which the father had a 
term, and contracted to purchase the inhe¬ 
ritance, and died, having made his son exe¬ 
cutor, who assigned the term to attend the 
inheritance, and afterwards took a convey¬ 
ance of the inheritance, Lord Chancellor 
• • • 

Talbot, said, “ It is observable that the 

“ testator Henri) % Low, the lather, had in 
effect purchased the inheritance, and the 
son obtained a conveyance ot’the inlieri- 
tance in conformity ouiy to the father’s 
intentions. The tenn, *by this a.sdgn- 
“ meat made of lt’bv Samuct the son, is 
“ become nos assets at law, Ibr which reason 
“ the legatee cannot pursue it spet'ihcally, 

“ but must have her s;ri-fiction, a> tor a 
“ devafctavit, out of ihe executor's assets ; 


< C 


u 


(a) 3 P. Win*. 328. 







<c for, as this case stands, the legal interest of 
te the term being in trust for the mortgagor, 
“ at the time when the mortgage of the in- 
“ heritance was made, it was so far a fraud 
“ on the mortgagee, as it was concealed from 
<e him ; .and the trustees of this term of one 

^ l ^ 

“ thousand years, which was assigned to 
“ attend this inheritance, became trustees 
“ for the mortgagee of the inheritance. 

O C? ' 

“ Nay a term assigned m trust to attend 
“ the inheritance, will, in equity, follow all 
“ the estates created thereout, and all the 
“ incumbrances subsisting upon such inhe- 
“ ritance ; and is so connected with it, 

<f that equity will not suffer it to be seyer- 
“ ed to the detriment of a bona Jidc pur- 
“ chaser, who shall have the benefit of all 
“ interests which the mortgagor had at the 

p n # 

<£ time the mortgage was made, unless 

“ against an intermediate purchaser with- 

“ out notice. , 

• . 

“ Therefore the judgment creditor of the 
“ mortgagor must be first satisfied accord- 

o O 

ing to the priority of liens affecting the'’ 
:£ real estate; in the next place the mort- 
<£ gagee. And as the estate is to be sold for 
“ the satisfaction of creditors, though the 
“ sister w ho is administratrix of her brother 
“ Samue /, claims a debt but by simple con-' 

“ tract, ’on account of the devastavit; yet 
“ having a right, as administratrix, to re- 

* e tain against all creditors in ermal rletrrec. 
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she shall consequently retain her debt 
** prior to all the simple contract creditors 
of her brother." 

Though such are the rules of courts of 

law, it is at least probable' that a court of 

^ ' , 

equity would not suffer creditors to be de¬ 
frauded by the merger of the term ; but 
would follow the inheritance while it remain¬ 
ed with the executor, &c. or"with the wife. 
Or with the husband; so as to give to the 
creditors out of the inheritance, a compen¬ 
sation to the value of the term as assets be* 
longing to them in equity, though with*- 
drawn from them by the rules of law. This, 
if it be the rule of the court, is one of the 
many exceptions to the general rule, a- quit as 
sequitur ' legem. But the case of Charlton 
v. Low seems to negative the equity, while 
other cases, which prove that a court of 
equity will revive an estate which has been 
merged, to ’the prejudice of a cestui qui 
trust, favor file equity.. 


28 thly, Of Persons who have legal and 

equitable Interests united. 

Th^ exception to merger arising from 
the circumstances that the same person 
takes in different rights, must be also attend- 
ed by the circumstance th&t both these*rights 

are reropnizerl hv Inw. b.nd rnMniHprHft 






be distinct; and not merely by the circum¬ 
stance that one of the rights is legal, the 
other equitable. (a) And in many instances 
in which a legal estate held in trust has been 
merged, the court has ordered a convey¬ 
ance to be made to create a like interest. {b) 


Also to change priorities, as between mort¬ 
gagees Ibeie must be a legal estate.(r) 

And as a Icinil estate cannot merge in an 
equitable one, it frequently deserves consi¬ 
deration, in the application of meigcr, to 
coii-bier whether 1 lie term be not legal, and 
the inheritance equitable, or e convcrso. 

But there will not be any relief in equity 
when the intail of a copyhold, is destroyed 
by the descent of the freehold tenure ; for 
there is a legal ownership of each estate ; 
and the extinguishment is in* consequence of 
ownership, and by the ordinary application 
of the rules of law.(<7) 

It has already been shewn thfit an equita¬ 
ble fee may be extinguished in the legal fee, 
and that the purchase of the legal fee will , 
govern the order of succession. 

In general too, all equitable interests 
will be absorbed in, and extinguished by 
the legal interest, as far as they are united. 


(a) Lane, 111. Str. 2i0. GS9. 

(ft) 3 Qi. C. T>2. Supia. , < 

(c) Str. 089. Willoughby^ v. Willoughby, 2 Term Rep* 






since the legal estate will govern the title, 

O O 

as far as the same person has the legal estate, 
and the benefit of that estate, as the equi¬ 
table owner.fi?) 

But the' legal estate will not extinguish 
more of the equitable interest, than is cor¬ 
responding to, and co-extensivc with the 
legal estate. 

Also it is said, where a * cliafge upon 
land conies to the same person, (b) that is 
intitled to the land, if lie lias not the 
same interest in both, there shall be no 


extinguishment upon tiiis aeeoiint.fi) 

This observation affords a distinction be¬ 


tween legal and equitable estates, on the 
one hand, and freehold and copyhold in¬ 
terests, im the other hand; because the fee 
of a copyhold,may be extinguished in a 
particular estate of the freehold tenure. 
So if a person has a charge on the inherit¬ 
ance, and purchases an estate, being a por¬ 
tion of that inheritance, the charge will not 

• r ^ 

be extinguished or suspended, except so 

far as it affects the ownership which the 

• *■ 

party acquires in such portion of the in¬ 
heritance. 


The general 


rule also is, that if a per 


(a) Wade v. Pa R et, 1 Bro. C. C. 303. 

(b) Clerk v. Rutland, Lane, 111. Chester v. AVilles, 

Ambl. 240. • *. • 9 

r> i r fhic •100. 
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son lias a portion charged on the inheritance, 
and then acquires the inheritance in fee 
by purchase, the charge cannot be enforced 
by the personal representatives to the pre¬ 
judice of ihe heirs or real representatives, 

unless there be evidence of the intention of 
« 

the owner of the fee, that the charge should 
not merge.(«) 

It is otherwise when lire inheritance de¬ 
scends on an infant intitlftd to a portion, 
or when an estate-tail only(/>) is acquired, 
or creditors would be prejudiced.(r) 

The first of these exceptions to the gene¬ 
ral rule is from principles peculiar to courts 
of equity, in favor of infants, that a portion 
belonging to an infant shall not,(<7) during 
her infancy, be extinguished to the preju¬ 
dice of the executors or administrators, for 
the benefit of the heir. This point opens 
to the extensive learning qf merger of por¬ 
tions, and it wouldjae tedious hi this place 
to trace all hie distinctions, • Theie arc 

i ( i 

also some other exceptions to the general 
rule that the succession shall be governed 

fv 

by tlie legal and not by the equitable estate, 
for if a person has a term of years at law. 


(a) Chester v. Whiles, Ambl. 210. 

\h) Cha udos # v. Talbot, P. W. Ambl. 2If). 

!/■) Ambl. 000. 

((/) Powell v. Morgan, 2 Vern. DL Thomas v. Keymish, 
»■> . 0^0 1 
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and purchases the equitable inheritance, 
the term will become attendant on the in¬ 
heritance, for the benefit of the heirs, in 
exclusion of the executors, or more cor¬ 
rectly speaking, the executors as to the 
leral estate, will become trustees for the 

n 7 

heirs.(a) Also when a copyholder of the 
legal estate purchases the equitable fee of 
the freehold tenure, the heirs of the free¬ 
hold tenure, though merely equitable, willbe • 
intit led to the benefit of the legal estate of the 
copyhold tenure. These general observations 
will be sufficient to induce an investigation 

C* 

of the many and nice distinctions which 
will be found on an examination of the 


rules of courts of equity, as applied be¬ 
tween persons having conflicting rights, 
arising under like circumstances. The ge¬ 
neral rule,(/») however, is, “ if a man has the 
same interest, and absolute dominion and 
“ property in tiie whole inheritance, as he 


has in t«he term or power for raising 1110- 
nev out of the inheritance, there it must 


merge, for a man cannot have a power 
“ to raise money merely for my benefit out 


“ of that which is mine. 


But if there be 


“ any difference in the two interests, or any 
other person intermediate, then there can 
be no merger ; for if there be any merger 


(a) Charlton v. Low, 3 P. \Vin*s. 328. 


“ in tiie first case, it will change the intent 
“ of the conveyance; and in the other case, 
“ there being an intermediate estate, there 
t( is no merger at law, no more is there in 
“ a court of equity in the case of a 
“ trust.” • 

And it was held by Lord Chancellor 
Hardu'ickc , in the case of Willoughby v. Wil¬ 
loughby,{a} that though the law says, that 
* the term and the fee being indifferent per¬ 
sons, they are separate distinct estates, and 
the one not merged in the other, yet the 
beneficial and profitable interest of both 
being in the same person, equity will unite 
them for the sake of keeping the property 
entire. 

But though a term will not become atten- 

o 

dant on the inheritance, by the .construction 
of a court of equity, except under the cir¬ 
cumstances stated in the general rule, yet 
it may under other circumstances become 
attendant, by the express declaration of tlie 
owner of the term, and of the inheri¬ 
tance.^) 

In this place it will be relevant to notice 
the consequence of the payment of a charge 
by a person who has a particular estate for 
life or in tail. 

Either of these persons on paying the 

(a) 1 Tcim Reji. 703. 


charge may by express declaration, by ac¬ 
tual assignment, or by any other act which 
is equivalent to a declaration or ail assign¬ 
ment, keep the charge on foot for the be¬ 
nefit of his personal representatives. But 
it was necessary that a rule should be framed 

K' 

for regulating the rights of representatives 

win u no declaration or assignment existed; 

w 

and ihe courts of equity have, by their de¬ 
cisions established 1 hose distinctions—First, 
when a tenant in tailed having as such power 
of alienation, pavs off a charge on the estate, 
he is considered to have intended to exone¬ 
rate the estate. 

In order therefore to preserve the charge 
for the benefit of his personal representa¬ 
tives Against the issue in tail, or against the 
persons hi reversion or remainder, there 
must be a declaration or an assignment, de¬ 
monstrating an* intention to preserve the 
charge; and here note the difference between 
the paymeht of £ charge, which is a volun¬ 
tary act, and the devolution of the estate 
to him when heajready lias the charge. {b) 

But when a tenant for life, or even a 
tenant in tail, who is excluded from the 
power of alienation,‘pays off a charge; then 
prima facie, and in the absence of evidence, 
the charge will continue for the benefit of 


(a) 1 Bro. C. C. 


I 


on 
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his representatives: and in order to extin¬ 
guish the charge for the benefit of the owners 
of the estate, (o) viz. the persons in remain¬ 
der or reversion, there must be evidence of 
an intention to exonerate. 

And a person who has a limited interest, 
consisting of an estate for life, and of a re¬ 
mainder or reversion in fee, subject to in¬ 
terposed estates ‘in other persons, {b) will be 
considered only as a tenant *' for life with 
reference to the charge. 

And in all cases involving these or similar 
questions, the prudent course is by an ex¬ 
press declaration or an assignment, to ad¬ 
just the rights as between those who are to 
succeed to the property after the death of 
the tenant for life, or the tenant in tail, by 
an instrument which shall fully and c-lcarly 
express the intention. 

As connected with the subject it may also 
be observed; that when an estate ‘is incum¬ 
bered by an ancestor, qr former oVner, and 
some of these incumbrances are discharged 
by the succeeding Owner, 4 then as between 
the other incumbrances, and the owner, 
the owner will be intitled to stand in the 
place of those persons, whose incumbrances 

he has discharged, and to obtain the like 

^ » 


(a) Shrewsbury v. Shrewsbury, 1 Ves. J. 227, 

(f) Wyndltam •/. Earl of Ej^etnont, Arabl. 753* Jones 

MnerrO n I R..,v n r one * 
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priority, &c. But when a man has created 
various incumbrances, and discharges some 
of them, such exoneration will be for the 
benefit of the other incumbrancers, so as to 
accelerate their charges, and give to them 
the benefit of the exoneration. . 


29thly, As to Persons who •have a prior Title, 
and who are •interested in, or may be affect* 
ed by, the Consequences of a Merger. 

t 

Lastly, Of Persons who have collateral Claims 

upon, or Interests derived out of both or 

either of the Estates, which are united : and 
« * ’ * 

under this Head of the Acceleration of the 
Estate in Reversion or Remainder, qs a Con - 
sequence of the Merger. 

The material points properly belonging 
to these several heads have in effect been 
already examined. To give a summary 
view of their application is all that remains 
to be performed. 

The general rble is, that a stranger or 
third person, shall not be prejudiced by 
merger ; and hence the case in Co. Litt.(a) 
already cited, “ that if tenant for life sur- 
“ render to him in reversion, being within 
“ age, he shall not have his age, for that 



should be a prejudice to a stranger who 
“ is become a demandant in a real action.” 

But strangers may be benefited by or in 
consequence of a merger. Thus a title by 
dower or curtesy may arise ; an interesse 

1/ %/ 

termini may commence in estate ; the protec¬ 
tion from an action of waste, by reason of a 
mesne interposed estate of freehold, may 
cease inconsequence of the merger; and a 
person who has a right of action, may be 
obliged to sue one person instead of suing 
another, though'an infant, because the free¬ 
hold which was in one person has, by the 
merger, been changed to another person. 

In regard to benefit, it has been shewn 
that creditors who have claims on a rever¬ 


sion or remainder, may prosecute, those 
claims against the possessor, by reason that 
the reversion or remainder has, by merger, 
become an estate in possession. So a rent- 
charge, granted by a person why has a re¬ 
version or remainder, may become a charge 
on the possession, because the particular 
estate is determined by merger, and the re¬ 
version or remainder accelerated. 


Also a charge on the particular estate 
may, notwithstanding This merger, conti¬ 
nue, on the ground that the person intitled 
to this rent, cannot be prejudiced by the 
merger. The general effect of merger, as 
it has already been shewn, is, as between 
the narticular tenant "whose estate is merved. 
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and the reversioner or remainder-man, to 
bring the reversion or remainder into the 
same place and like condition, as if the par¬ 
ticular estate had never existed, or had 
determined by completing the period of 
its continuance: at the same, time, the 
particular estate is, for all the purposes of 
title, to be contemplated by the lawyer, as 
having existed and as continuing in point of 
title, though determined as an estate ; and . 
the charges, by way of rent, judgment , an¬ 
nuity, and under-leases, to have continuance 
in like manner and for the same time, as if 
the particular estate were actually con¬ 
tinuing. 

o 


A few particular cases maybe noticed. 

1st, .A charge on a lunatic's estate, falling 
in to him as representative to his sister, shall 
sink for his heir at law.(«) This point is 
referred to the ground that there is no equity 
between the heir at law of a lunatic, and his 
perso nal representatives. 

2dly, By the surrender and consequently 
by the merger of a mesne estate of freehold, 
a reversioner or remainder-mail may com¬ 
plete his right to maintain an action for 
waste.{b) 


(a) 4 Bro. Ch. Cas. 397. Compton v. Oxtnden. 

(b) Paget’s case, 5 Rep. 79. b. Gw\U. Bacon Watte, 1. 


Oil) 
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The case in Perk. s. 623, proves that a 
title to dower may arise, in consequence 
of merger. 

So a privilege, as exemption from punish¬ 
ment for waste, which was annexed to an 
estate, may be lost by the merger of the 
estate, to which that privilege was an¬ 
nexed.^) 

So by the enlargement of an estate the 
privileges annexed to the estate which is en¬ 
larged, will cease. {b) 

Thus, if lessee for years or for another’s 
life, be without impeachment of waste, and 
the lessor confirm to him for his own life, 
and omit that clause, his privih ge is gone, 
and the estate is become punishable for the 
waste. 

This* is an example of a new estate in¬ 
troduced by the confirmation, &c. which 
has caused the merger of the particular 
estate, and as a consequence ^he extin¬ 
guishment of the privilege annexed to that 
estate. 

If the lessor co.nfirm the estate of his 
lessee for life, with this clause, tc hold with¬ 
out impeachment of waste, this is a good 
confirmation to change the quality of estate, 
so far as to make it dispunishable for waste ; 


(a) Bowles’s case, 11 Rep, 

(A) Shep w Touch. Chap. Confirmation, 
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or, more correctly, it is the annexation of 
a new privilege to an old estate. 

It remains to notice the effect of merger 
on the statute of limitations and of nonclaim 
on fines. These statutes never operate, ex¬ 
cept against rights and titles of entry, and 
of action. An estate while it remains an 
estate, cannot be barred by’ either of these 
statutes. Therefore persons having rights 
or titles in respect of successive estates, 
cannot, it is apprehended, cause the effect 
of surrender or merger of the right or title 

O O 

to a particular estate, so as to accelerate 
the right of the person who is intitled under 
the reversion or remainder, to pursue his 
remedy* and prosecute his right. • Such 
merger, 1 ‘surrender, or extinguishment would 

O' 7 O 

prejudice the person who, under the statute 
of limitations, or under the non-claim on a 
fine, had acquired a title, as against v the 
rightful own’d' of flic particular estate. But 
if lessee for years be ousted, and he in the re¬ 
version disseised hiyn, and the lessee release 
to the disseisor, the disseisee may enter,(a) 
for the term for years is extinct. But 
otherwise it is in the case of a lessee for life ; 
for the disseisor hath a freehold, where-* 
upon the release of a tenant for life may 


M J Inst 275. l>. ‘270. a. 
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enure : but the disseisor hath no term of 
years, whereupon the release of the lessee 
for years may ensue. 

On these distinctions it is observable 
that the release is to the disseisor and not 
to the disseisee. After, as well as before, the 
release, the person in til led to the reversion 
may maintain his real action, and recover 
the seisin ; .and the di.-iseisOr cannot insist 
on the term as a protection, since he him¬ 
self has, by his own act , caused the extin¬ 
guishment of the term ; and therefore after 
recovery in a real action the disseisor may 
maintain ejectment; audit is material to 
this case, and to many others of a similar 
nature, that a man can never have' a term 
for years, unless there be .a reversion or 
remainder in some other person ; and the 
disseisor can never, after such release, alledge 
tlup lie is the owner of the term, so as to 
be tenant to the per,son who lfad the revul¬ 
sion or remainder. But when there is a 
disseisin of tenant for. life, and, as a con¬ 
sequence, of a person who has the remainder 

or reversion, then the release by the tenant 

' */ 

for life, operates by*way of confirmation of 
title, by adding the rigid to the seisin; and 
no real action can be maintained by the 
person who has the j eversion or re- 

nuujx-L'r mill! ' lie ilcinm innMrm nt fhr 
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time of enjoyment conferred by the estefte 
for life. 


And when the termor for years is barred, 
and no release taken, then it should seem 
that the disseisor may protect himself in the 
possession during the term. 


Thus, after the labor of twenty-five 
years, and an attempt to collect ail the ma¬ 
terial authorities which, during that period, 
have occurred to the notice of the writer of 
t hcscobservations, this volume will beclosed. 
livery day ’s experience has more fully satis¬ 
fied him of the importance of this subject; 
a subject \vhic.h has hitherto escaped gene¬ 
ral attention, and been neglected for want 

' K I 


of some work bringing the authorities into 

> ’ V ’ 


one view, a*nd shewing-their practical appli¬ 
cation : and should the reader derive as much 


useful knowledge from the perusal, as the 
author lias done in the collection of the ma- 
lerials, his end will be fully attained. 

It was intended to liave introduced the 
learning of surrenders into this volume ; but 
the subject of merger has been enlarged to 
three times the extent of the plan, as de¬ 
signed when the first part of the work was 
sent to the mess. 
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*The subject of surrenders will therefore 
he reserved for the first chapter of the 
fourth volume. A* Hie end of that volume 
a digested index of the subjects i'll this vo¬ 
lume, as 'well as of the subjects to be intro¬ 
duced in the fourth volume, will probably 
be added. To have added such index at 
present would have increased this volume to 
an inconvenient size. 
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with every new and valuable Publication connected wtthr the Law and 
Jurisprudence of the United Kingdom, on ad\urtta^Cous terms. 


*** The Rook* are sold at the Pnces marked in BOARDS, unless olherwise eaprcssech 
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LARKFfs BIBLIOTHECA LEGUU , or Complete Catalogue of the Common and 
Statute Taw Rooks of the United Kingdom , uith an Account of their Dates and Prices; 
origin illy compiled hi/ J. Wo\rall, non Jutther improied, and airanged tn a neth Manner , 
interspersed nith Obsess at ions, from the best authorities , on the principal Works: with 
numerous Additions and Collections not to be found in any other Laic Catalogue now e^tunit 
By John Ciarke, Liu Book&tllci In a Pocket Volume , price fit. 

1. ADDINGTON’S ABRIDGMENT 6. ANNTRUTHER’s REPORTS in 
OF PEVAT STATUTES, which rylnbjts, at the COURT of EXCHEQUER, 3 vols. 
one view, tin* Oflemes, and the Punishments 7. ATIISRPEY’s PRACTICAL 


or Penalties in t on ^qni nee of those Offerees, 
the mode of u 


Penalties, tlie 


t on vqui nee ot tnose uttences, 
covenno and application of the 
nuuMnr ot Witnesses, and the 


luiisdii turn in cefcsai \ to the oral Convic¬ 
tions, and the Clmptc is and Hlctiorts of the 
enacting Stitiites, to uhich arc subjoined, a 
vanety of adjudged Casts T*u Fourth 
Edition, with Additions, b\ Sir Ji illumi 
Addington, knt.) lftt< oneQof the Ma^istiates 
of the Public Offici, Bow Mre< t To wlficli* 
is added, a Continuation oU* the Statutes to the 
hist Geo HI i 

It is to hi observe d, tliat this Edition is the 
sqrnc as the Edition of 1795, except with thef ASSIST ANT, b\ 

r^ist Geo^jr] hy«* Hig'hmi' ip, 


Addition of the Statutes t<r^lst 
4 to 2! 2s 


2. AMRLKR’s REPORTS in the 

COURT of CHANCERY, folio, 11 1 Is 6d. 


*** 


This Volume consists ch’efy of Cases 
tn Lord Haidwicki *s True, nn'h oome few of 
Inter Determination w the Court of Chan ten/, 
and fills up the Time between Lord Haidwicke 
and Lord Thurlow. 

3. ANDREWS REPORTS in the 

KING'S PJINCH, 8vo. 9s. 

4. AN INDEX to the REPORTS 

of CASES decided in the Courts of Common 
Law, from Edw. II. to Geo. III. roval 8vo 
Part I. 7* ad. 


HSRL1 

i kka ri^fi of flio Law oi warniige an«j 
othei Family Settlement*, royal &vo. 11.4s. 

8. ATKYN’s REPORTS in the 
COURT of ( HANCERY The Thiid E^tion, 
with Noit* and References, and to the Re- 
i»-istei Rooks, by F W. Sanders, of 

Lincoln's Inn, 3 vols loyal &Vo, 31.3a. 

9 AT TORNEY ’$ PR A Cl ICE in 
the k B &. C P Epitomised Now Edition, 
unproved and onlaiged, 8vo\3s,6d, 

10. ATTORNH and SOLICITOR'S 

New Pocket Book, and CONVEYANCER’S 

F C Jones. Third Edition, 
2 vols 12mo I2s. ad. 

11. BACON’s {I oid) READING pf 

the STATUTE of USES, 8vo 2s «d. 

12. BACON’S ABRIDGMENT tt 
LtW and EQUITY, with Additions, l»y4Sr 
H Gwilhm, 7 vds. rojal 8vo 

13. BACON’s COMPLETE ARBf* 

TRATOR, or tlie Law of Awaids; containing 
plain and easy Directions to all kind of Aj“l«* 


tiatois, 8\o. 5s. 


5 A NEW and USEFUL TABLE 


of COSTS as between Attorney and Agfctft, 
shewing st one view th^whole of the Charges, 
as allowed fa Write, &tf. and the Coite for* 

aptau, ad. 


14. llALI^f! BEAUTY’S RE- 
PORTS in CHANCERY, Ireland, 1807, 
vol I, royal 8\o. 11.7$, CM. 

G.j. BA IWi A KDISTON’s RJE* 

TORTS of CASES in CHANCERY, MiyWfc 

10. BAHNE’S ?*OTES of CASES 
in POINTS of tBACiriCfe Ik Hie COalfiOW 
P£$4$f Svi), Ifc. 


17. BARRINGTON’S OBSERVA- 

. TION8 on the more ANCIENT STATUTES, 
jfnew Edition, being’the Fifth, 4tu. 1J. Is. 

18. BAHT *N\ PRECEDENTS in 

" CONVEYANCING, 6 vok royal ftvo. 61. 6s. 

19. BIRD’S SUPPLEMENT* L 

VOLUME (being the seventh) to Mr. BAR¬ 
TON ’s MODERN PRECEDENTS in CON- 
VEYANCING, containing- such Miscellaneous 
Deeds ns are not in the original Work: To 
which is added, a new, very copious, and 
particular Index to the whale Work Royal 
8vo. V. Is. 


27. BOOTH’S NATURE and 
PRACTICE of REAL ACTIONS, in their 
Writs and Process, both original and judicial. 
New Edition, with the Notes of Mr. Serjt 
Hill. Roval 8vo. 16s. 

28. BRADY s HISTORICAL 

TREATISE of CITIES and BOROUGHS, 
shewing from whom they received their Libei - 
ties, Privileges, and Immunities, and what 


made and constituted • fie»* Burgh and free 


Burgesses, as also when they fiist sent their 
Repiesentatives to Parliament, 8vo. 5s. 

20 . BHA,sen’s PRINCIPIA 


20. BARTON’S ELEMENTS of i.kgis <t f.qditatis, ... Ai|.i.ab.- 

CONVEYANCING; witlwan Essay on tlip liml Collection of al.o.e 1000 Maxims, 1'iin 

^ . . * __ • I 1 v v f • , i 11 


Rige and Progress of that Science; and Re- viplcs, or Rules, Definitions, and memorable 
marks on its Study and Practice; including Sayings in Law and Equity. Second Edition, 
a Course of Heading, and List of Bfioks for with Additions 12mo. 5s 
the Use of Students nod Practitioners, com- 30. KRlDCiMAN's SI PP1.LIV1FN1 


\ue use oi oiutienrs nun Practitioners, com¬ 
prising all that is to he met with in the Sta¬ 
tutes, Reports, and other legal Repertories, on 
the various Branches of Coir.evaiming, \c. 
now complete with Index, in six v<yy huge 
royal 8vo. vol umes, 61. 6s. 

21. BARTON’S SELECT COL¬ 
LECTION of 13 printed BLANK DRAFTS, 
comprising such as arc of the most general 
Use in Practice, with Variations, adapting 
them to different circumstances of title. 

Those Di aft y are punted on folio Copy ri) ' 
Draft Papery (on one side only,} and will be 
found of material use and mni evicnce to pro¬ 
fessional Gentlemen , in ><H gl&s where imme¬ 
diate expedition is requit* tc; and in pm dollar^ 
to such Country Gentlemen as hate not an 
.opportunity of submitting flour Drafts at every 
turn to the perusal of a regular com eyancer. 
Price 11. 10s. the set, or single Diafi, 3s. 

22. BAYLEY (Mr. Justiic) on the 
LAW of BILLS of EXCHANGE, Cash Bills 
and Promissory Notes. Third Edition, with 
Additions. 8ro. 10s. 6d. 

23. BEALE’S LEX MERCA- 


30. BR:l)(.MAN’s SUPPLEMENT 

to the first option of the DIGEST ED IN DE\ 
in CHANCERY, S.c. royal ftvo 10s (id 

31. BRIDGMANS INDEX, 3 vols, 

royal 8vo. 31. 12s. 

32. BRIDGMAN on the STUDY 

and PRAC1 HE of llie LAW, 8vn. 4s. Cd. " 

33. BURROW’S (Sir Jiin.es) HE- 

PORTS of CASES argued and adjudged in 
the COURT of KING'S BENCH, during the 
Timi Lord Mansheld piexidctl in that Court, 
The Uifili Edition, with the Addition of Criti¬ 
cal Notts ami Observations, and Releiences to 
othei Repot Is and Autlioiiliis, from die MSS. 
of Mr. 'Serjt. llill, 5 vok jo\uI 8m. 41. 15s. 

34. BURTON’s PA A< 11C E of the 
OFFICE of PLEAS ( in (',.<■ EXCHEQUER, 
witli Precedents of Pleadings, and the Rules 
of Com t for Regulating the Piaetice. 2 vols 
ft vo 13,s. 

35. 11(71 r.KIPfr HORA5 JURIDI- 

C/E SU BSl’.i'I V/F, being a connected Series 
of, Notes Respecting the Geography, Chrono- 


23. BEAXvE’s LEX MEIU A- logy, and Literacy History of the |>iineipul 
TORlA; pif A COMPLETE CODE of Codes and original Documents of the Gre- 
COMMERCIAL LAW; being a general cian, Roman, Feudal, and Canon Law, royal 


Guide to all Men in Business. The SixtlaJ 8vo. Os. 


Edition, consideraoly Enlarged and , Im¬ 
proved* by Joseph Chitty, Esq. in 2 vols. 4to. 


63. 


BIRD’S NEW POCKET CON- 


30. CALL I Son SEWERS. Fourth 

F5%^>n, with the Addition of the Notes of the 
late Mr Serjt. Hill, loyal 8vo. 15s. 

]\lr. Just, liuller said , that Calliss Reading 


v^TSlYANCER, or Attorney’s Complete Pocket is one of' the bed pnformavee v on that subject 
comprising a choice Selection and which bus always been admitted as good ant ho 
variety of the most valuable and ap- *Jy- ~ Drm Rep. 265. 


variety of the most valuable and ap- 
mowred Precedents in Conveyancing; in which 


37. CHITTY 


BILLS ami 


modern Form*introduced by Conveyancers ^DTES, Fourth E.litiun, enlnrned, 8ro. 15. 


\e' *«. 

the highest Eminence, are puiticularly 
' Attended to, and Hie efficacy of them ox- 
plaiaed. Second Edition, 2 PocketVolume*. 

*1 BIRD’* ASLANT to the 

4^»A€tIiCE of CONVEYANCING, contain- 
ing L Indexes Or References, to the several 
-D^edtf Agreement^ apA other AssuranAs,« 
. eoxaprW^ ^he several Precedent Books^f 
' AAwoHtf jftow;4n Print, 8$. 6d. 


26 ..r 


•M 


38. (TUTTY’s TREATISE of 

PLEADING, 2 vols. royal 8vo. 5-^ 3s. 

39. CHUTY’s TREATISE of the 

LAW relative to Apprentices and Journeymen, 
and their Masters, as to setting up and em¬ 
ploying ■ hers in Trade, 8vo. 7s. Gd. 

40. CBITTY’s 1 HEATISE on the 
LAW of NATIONS, and on Ordcis tn.Councilg 


AL an ^ Licences. 8vo. 40s. 6d. 


cnemtt SUIT at CAW. 4L CHITTY 1 # GAME LAWS and 




tvnrtEta: 8vo,9».Gd. I FISHERIES. 2 vols. 8vo. 11. lls. 


. v/umvivn w/tw- 


42 CHRISTIAN'S ORIGIN, PKO- 
0R1 SS, and PRESENT PRACTICE of the 
BANKKUP1 LAW, both in England and in 
Irel iml 2 vols. 8vo 11 14s 

This n o/k contains alld’he English and Irish 
Bankrupt Statutes, the decided Cases abridged 
art anneud in the Notes to each Section , to 
ii huh thu/ are refen able, with the Author V 
i)h\etrations upon each case ; the General 
Ordtrr nf the Chancellor ; to which are sub¬ 
joined Notes , u ferrirtg to eiCry material deci¬ 
sion in Bankruptcy; and a copious Index to 
lh n hole 

Che two Volumes form a complete System qf 
the Bankrupt Lau , including both Theory and 
Prac/iu 

4*. CHRISTIAN’S COLLECTION 
of PRACTICAI PRECEDENTS m BANK¬ 
RUPTCY, with Not*s, 8vo 

44. CHRONOLOGICAL. TABLE, 

oi TikI( \ lo tin R< poits of adjudged Cases hi 
tlie Comts of law md Equity, fioni Edw I 
to 40G<o Ilf mg rami on a large sheet, 


CrtlrtllN (I, 7s fxl 


45 CLARKb\ LAW POCKET 

ffooK, containing blank itiled pages tindei 
tin lx ids of tciins and sitting^ foi lb e nisei- 
turn, b\ ( onnsrl oi Attoinies, of minutes of 
causes m an bn li they may bo utaimd, and 
also toi nn mor in lunis, nisti notions, and cash 
(vnv d iy in tin yiar 4 Professional 
Rememhram hi, lontaming at < m new tin 
law busin* ss ippointod on paitu ulai days in 
tin >i li tin bo|jda\s, *.< Lists of the 
Housi s ut loids\id Commons, law ofiices, 
at imps * ml i v^itV of otliei ns< hiluiti* lr» 
~(Io U < mtimud nn finally ft —m itlv bound, 
Pockt fs md ’I uct, (is 

4(1. (UllOKD\ REPOKTn of 

Coutioveited Ebctions foi Soutlftiuiiv leli 
ti\t to Tr* ating 8\o 10s Od 

47. LORD COKIfb HR^T PAJIT 

of flu INSTITUTES of Cu LWVS ot 
1 NOLAND. A new Edition, bun jhe 1Mb, 
by T Ilarjr ive and (. Bntlci, F <j ■* * vuls 

v\ it li tin s< i oinl, fluid, and fourth P uts of tl 
tnst futi s l vois in a I 7 vulfr inyal 8\o 51£ 

4S I ORD COKE’^IIRS'? wrtlT 
of tin INS IITDTI *s, bj Haigiavc and ButLr 
New Fdition M iy be h »d sepaiate, in *1 ub 
roj il bvo 21 17s 

P). I OR!) ( OK I s StioncR Thud, 
ami Foui ill F’VRIS ol ilio INSTlTUlfs, 
4 vols royal 8vi» 2! 15s 

This edition of the latter 1 shtutes is irn- 
proxtd by tip addition of aufhi otic Fra rotations 
of the Stigittc'i ) and marginal Rtf emit es to 
modem Author ties 

50. COI LECi YNE4 JUR1D1CA, 

being a ( dlecnon of Tinct* idative to the 
Pi attic* 1 ol the I nv 2 sols 8vo 15s t 

This Collection cor tains scieral ten/ xalua- 
ble Law 1 raefs not before published, with 
set eral original Cases, Arguments, Judgment a 


difficult and important Questions in Law, 
including seie*al if that able Conveyancer^ 
Mr Fearne 

51. COLLECTION of CASES 1 $ 
LAW, EQtTITA, and COM EYANCtfify 
with Opinions of eminent Counsel thereon* 
2 vols 8io, 15s. - 

This is a Selection from a large Collection qf 
Opinions on special Subjects by several late 
eminent Counsel, among which are contained 
many elaborate Opinions of those late eminent 
Com eyancers , Mr, Booth, Mr Fearne, %c. 

52. ( OMYN’s DIGEST of the 

LAW, 0 vols loyal 8vo 

54. COOTE’s ANALYSIS of 
FEARNE on RBMAINDERS and DEVISES, 
with Notes of Mr. Butler, nival 8vo. 10s 6d. 

55, CROSS’S VIEW of the PRAC¬ 
TICAL BENEFITS and ADVANTAGES 
of the LAWS and CONSTITUTION of 
ENGLAND 8vo 5s 


50. CUNNINGHAM’S Complete 
LAW DICTIONARY, on a more extensive 
Plan than any hitherto published, 2 vols folio, 
21 2s 

57. CUNNINGHAM’S LAWS of 

SIMONY. 8vo 5s 

59. CURRY’s ABRIDGMENT of 
BLACKSTONEN COMMENTARIES, with 
Notes corrective and explanatory (Second 
Edition, enlatged 8vo 14s 

Gl. DEINOLOGY, or the Union of 

Reason and rl^Jtfnct, being Instruction* to a 
young Binisfu, with# Postscript, suggesting* 
some Considerations on the in a loeeExauu- 
nation ot Witmsses at the English Bar. 
Second Edition, Sio 4s 

(2. DOUGLASs ELECTION 

I CASES, 4 vols 8vo 21. 2s 

1 OL DOWN REPORTS of CASES 

upon \PPF\LS and WRITS of ERROR ia 
the 1101 bF f LORDS,-163 to 55 Geo. Ill* 

2 vo)', royal b\o 21 7s toafc^continued 

The Iniporh uc to the Profession of having 
n pulai R<f rts of the Cases decided in the 
lent n\t //, must be so vinous, and the destde* 
ratum v h ch < r/s/s in this respect so well known, 
that it mi fit appear unn cessary to S0y any 
thn/g ht ( by uuy of notice, uere it not fo* 
i'ii pavliaiity attending the present Publics 
turn—flu t it form , perhaps, the first instate*, 
as f i a* concerns the decisions qf the House iff 
toid . in uhich a detailed new has been 
tcmptal to be gu en of the judicial speeches ** 
<1 w nations explaining the grounds and pi*# 
a files uf m uhich these decisions rest , Tfye 
lomnilatinn by Mi Brown, and the Appendbj 
by Mr Tomlins , though their utility is Uftfo^v 
saliy ax hum leyktf Iff are unavoidably dqfotfjfyt 
m this most material particular. It is hbpetL 
therefore , that a work m which it is endeavqtffdi 

combine that fand oftadvantagedemedfoont 

1 9 the publication just mentioned, .with another 
essential advantage in which they are net, 
deficient , mgy be found not altogether' 


4 


Law Books published by 


64. DISNEY’s COLLECTION of 

ACTS of PARLIAMENT .dative to COUNTY 
Ml A UOffOUGTI ELECTIONS in IRELAND 
aud SCO J LAND, with References to several 
reported Cases, Kvo. 9s. 

65 DfS'NKVs COLLECTION of 

STATUTES relative to ELECTIONS in 
ENGL AN’), 31.ELAND, and SCOTLAND, 
with Noics and Ref-rences to several reported 
Cases, rind cnjnou.s Tmlex. Svo. 19s. 

ni. DisNEV’s PRACTICAL 

ABRIDGMENT of ELECTION LAW , From 
the T smug of the Writ to the Return, adapted 
paitieul.iily to the l T se of Returning Officers, 
Candidates, and "Elect ys, ^ j n the respective 
Proceedmgs for Counties, Cities being- Coun¬ 
ties, and Boroughs. 8vo. 7s. 6d. 

07. DUKEs LAW of CHARIT¬ 
ABLE USES, and MORTMAIN, enlarged. 
R. TV Bridgman, E».q. royal 8vo. 19s. 

68. EPITOME oi the PRACTICE 

at the COURT of CHANCERY, from the 
Commencement of tlio Suit to the Decice. 
With an Appendix of Useful Precedents and I 
the nevr Fees. By S. Turner. 8u>. 3s. 6d. • 

09. EP1 ro 1\1 Kr of the PRACTICE 
in the EXCHEQUER of PLEAS. 8v<>. 3s. t>4. 

70. KSPINASS’s DIGEST of the 
LAW of ACTIONS and TRIALS at NISI 
PRIFS f . Fourth Edition with Additions, 

2 vo)s. royal f m. J1 10s. 

71. 1 ‘'. BLANQUE’^REATISE 

&f EQUITY . Fourth Edition Vo which is added 
Francis's Maxims of Equity, 2 voD. rovnl 8vo. 

72. FORREST* REPORTS of 

CASES in the COURT of EXCHEQUER, 


300 interlocutory Orders and Proceedings m 
daily Use. 8vo. 10s. Od. 

81. HARGRAVE’s JURIDICAL 

ARGUMENTS and COLLECTIONS, 2 vot*. 
4to. 11.15s. 

82. HARGR AVE’s JUR1SCON- 

SULT EXERCITATIONS, yok i, 2, and 3, 
4to. 61. 18s, 

83. HARRIS’S JUSTINIAN’S IN¬ 
STITUTIONS, with Notes relative to the 
Laws of England. New Edition, 4to, II. 10s. 

84. HERAUD'ti PRACTICAL 

STAMP TABLE, comprehending all the Du¬ 
ties now Payable, alphabetically arranged 
being also an Analytical Treatise, and Com¬ 
pendious Digest of the Whole Law of Stamps; 
shewing at one view the present contrasted 
with the old ditties, to which an* added Cases 
argued, and Annotations on Matmal Points, 
181! 8vo. 9h. 

85. HERAUD’* SYNOPSIS of 

STAMP DUTIES, filing the Sukfnuce of 
the Schedules or the Act 55 (iro. HI. com¬ 
mencing Septemhei the Dt, 1815. In a Pocket 
Size, 2s. 6d. or in a Sheet Table, 5s. * 

T/kv TulUe tt also in d acted ut Ctar/cc's 
Lav: Pocket for 1816, 

86. HOlKiSON’s TREATISE on 

SHORTHAND, i.s. fid sewed. 

87. HORNE’s COMPENDIUM of 
the STATUTE LAWS and KFCUL \ HONS of 
the COURT of ADMIRALTY . P»m«>. 4,. 6d 

88. IIORNE’s MIl/ROk of JUS¬ 
TICES, to which is ailjhal the Dti entity of 
Courts, and the ir Jmisdietihnc Svo. 4s, 

Si). HI Ll.bCK’s LAW of COSTS 


42 <jec III. toyal 8vo. 6s. sewed. 

73. JUDGE FOSTER’S REPORTS 
of CROWN CASES, and DISCOURSES on 
CROWN LAW. Thud Edition. By M 
Dodson, Esq. Svo.^ld^. 


iawj, v.' mi, ai ro, 

74. GABHrfT’s ABRIDGMENT 

of the STATUTE LAW, 3 vok. 31. VU. 


75. 


THE GAME LAWS; a com¬ 


prehensive and familiar Treatise, compi iking 


all the Statutes and Resolutions of tire Colrts 
relating Game. New Edition, in a neat 
Pocket Size, - 2s. 

76. GILBERT \s T AW and PRAC¬ 
TICE of DISTRESSES and REPLEVINS 
Third Edition, with Additions. By William 
Hunt, Esq. Hvo. 7s. 6d. 

77. Gi ANYII L’s REPORTS of 
CASES of CONTROVERTED ELECTIONS, 
To which is prefixed an Historical Account 
of the ancient Right of determining Cases on 
Controverted Elections, 8igj*A>8. 

78. H AN D’s LAVV anO*PRACTICE 
of PATENTS, 8v<>. &s. 

70. HAND s »SELECTION «f 

■JIULKS occurring in the Prosecution and 
J)ef once of Personal Actions in the Court of 
Notes, 8ro. 5s. 

80. HAND'S SOLICITOR’S AS- 


in C1VIT, ACTIONS and CRIMINAL PRO- 
CUEDINGS; the Law'relative to the Right 
of Plaintin and Defendant to Costs in Civil 
Actions; flit' Costs to be recovered—On 
Ameudmeats— Keplfade 1 s— Briaging Money 
«:;to Court—Eiror—Replevin—On new- Trials 
h< u«g granted, and for not proceeding to 
Trial —A ml in Actions by and asrainst Exe- 
tCuUirs. Second Edition, with Additions, (de- 
\^ated, by permission, to LordEllcnboiough,*; 
2 Lh. 8vo. II. Is. 

W. IMPKY’s NEW INSTRUC¬ 
TOR CLEItfCAI.IS, stating the Authority, 
Jurisdiction, and Modern Practice of the 
Court of KING'S BENCH. Die Eighth 
Edition, with very consult!able alterations to 
the pies< nt time, iuyal8vo.lt. ils. 

91. IMPKY’s NEW INSTRUC¬ 

TOR CLF.IUCALLS, staling the Authority, 

Jurisdiction, end Modern Pi-nif^ce of the 

Court of COMMON PLEAS. TheVifth Edi¬ 
tion, with very considerable Alterations and 
Additions to the present Time, royal 8vo. 
11.7s. boa "If. 

• 02. JibiPET* PRACTICE of the 

office ot Sheriff and undeigshe- 

IUFF, shewing the Powers ortd Duties of 
those Officers, the Manner of «ppo*a8tig the 
High Sheriff* Dnder-8heriff*,ranitl^r l^#ftt* 


Middlesex, with the By-law* of the City re¬ 
lative iheieto , the Katine of Actions hy and 
against Sheriff's} including all the modern 
Drteiinitiations and necessary Precedents of 
Returns to Writ*, vN.t». Also, flic Practice of 
the Office of CORONER; showing the Mode 
of hie Appointment, with the Power* aud Du¬ 
ties of tn king Inquisitions, aud Mode of hold - 
iug Courts.—To each of which Works are 
added topioiis Appendixes of useful Prece¬ 
dents. I Thud Editing, with considerable Al- 
U rations and Improvements. Ro\nl8vo. II. 2s. 

93. 1 MPRY sMO!>KR N VI hADKR, 

containing the several Forms of commencing 
ind mm lading Declarations in all personal 
and mixed Actions, in hUpcrior aud Inferior 
Con its, and hv <i against particular Persons, 
with Notes tlier<‘'*n ; /'Iso, a Collection of 
elmu e and useful Pk >TdV uts. hu Du' Imntious, 
an flu A i j hi of Pi oral, and common As- 
<m*i »s11_ wiili tl»o-» on Biil.ot f^ctMiige and i 
Piomi^oi \ N h>, I-* which rue ad li «l, the I 
I oiiii of I lu* li’bli ifus t'oonN in 0» bt, and | 
Piei i dulls of l)e< l.miiou m Di lit upon Bills 
•ind Notts, Mum i Ihuh, Bonds foi Per¬ 
th i ui.iuee o( (\>v i n nil*.. Bail Bonds, Replevin 
Ruud-., and upon Romij> ci/.uioi s of Bail, with 
a vaiut\ of ju-fu! N lies i^tl Observations 
Theieon; i*u scvm.iI C ise- doemiined in 
those A(1n»us, with the 4'videnee necessary 
to siippoit i '(') Decl nation tin* Whole made 
caw and u etui I" Students, and to the Prac¬ 
tises m T-a\n and Connhv: fin lushing the 
Jailer with lie noccs&ary I nst • notion i for tin ii 
Agents, (dedf* tHul b\ Peiimssion to Lord 
Elleid'orong.i.j sKpuid Edition, with gie&t 
Additi uis, io\.il 8vn II. 

94. J A (’Oil s |. \*YV DfCTlONAKY, 
by T. E Tom litis, Esq 2 vols 4to 

yr>. jacoH sLavv nurrffiNARV, 

defining and interpreting the Terms or Words 
of Ail, hy T. E. Tomlins. Esq 2 vols. royal 
8vo.ll.ftu. * • 

!)(». JI' < NKINSON i (Furl of liver- 
pool) on the CONDUCT of GREAT BRIT VN 
in iespetI ot NEUTRAL NATIONS. New 
Edition, tiro 2s. (id. sewed. f 

# 1)7. JKKKMYs hAV^-af Cftf-. 
RIERS, INN-KEEPERS, WAREHt>i SE¬ 
MEN, and othei Depositaries of Goods for 
Hire Tin*! Woik contains everything lelat- 
ing to tii° C image ol Goods and Persons by 
Lund and Wutci, Ficight, Lien, Stoppage in 
Transitu, Whuifage, Porterage, and Ware¬ 
housing ; the Duties ot Hack no}-Coachmen 
and Porters m London, the Postage of Lptteis, 
&c. the Duties of Inn-kef per*, and Privileges 
*if their Guests. 8vo. 7s. 

1)8. IvLlI.lIAM’s NOKMAN I AW 
DICTIONARY, to render easy the Reading of 
Ancient Records and Books relating to this 
Nation. 8vo. 8s. 

99. KELYNGE’s REPORTS on 

PLEAfe of the CROWN, folio, 6s. 

100* LAWS respecting LAND¬ 
LORDS, TENANTS, and LODGERS, with 
Practical Directions concerning Awgiwient* 


Surrenders, Agreements, CoveagiRg, Repairs, 
Waste, Rent, Distress and Ejectment. Con¬ 
taining Treatises on E«i*ta» foi Life, for Yeai^ 
and Copyhold Estates With an Appendix of 
Precedents, by Janies Barry Bird,Esq. Ninth 
Edition, improved. 8 vo. 3s. 6 <1. sewed. 

101. LAWS respecting WILLS* 
TESTAMENTS and CODICILS, and EXE¬ 
CUTORS and ADMINISTRATORS; in 
which the Statute of Will* is particularly con¬ 
sidered and illustrated. And an Appendix <»f 
the most approved Forms of Wills, icc. relat¬ 
ing to every SptHesof Property. By J. B. 
Bird, Esq. Sixth Edition, 8 vo. 3s, 6 d. sewed. 

10-2. LAWS respecting MASTERS 
and SERVANT*!,» ARTICLED CLERKS, 
APPRENTICES, JOURNEYMEN, and MA¬ 
NUFACTURERS j comprising all the Laws 
inspecting Combinations among Workmen, 
Miih uti Appendix. Sixth Edition. # 3s. 6 d. 

103. LAW** respecting PARISH 
MATTERS 5 containing the several Offices 
and Dllties of Churchwardens, Overseers of 
the Poor, Constables, Parish-Clerks, Sexton, 
Beadles, &c. Together with the Laws re¬ 
specting Rates nnd Assessments, Settlements, 
and Removals, and of the Poor in general. 
With an Appendix of all such Instruments 
as occur in the Management of Parish Affairs. 
R\ J. R. Biid, Esq. Sixth Edition, 8vo/3s. 6 d. 
sewed. 


* 4 * The q^oie four Publu\ ’’ .ir, for the 
Accommodation* those who ta : e them to¬ 
gether, ma*/ he had , djne vp in one convenient 
Volume, under the Title of Law Selections, 


Volume , under the Title of Law Selections, 
Vol. 1 prt( c 12 . 9 . in boards, or 14,9. bound. 

104. LAWS respecting TITHES, 

whether personal, prccdialj or mixed. Like¬ 
wise of Leases and Agreements concerning 
Tithes, and all other Matters necessary for* 
the Information/if Farmers, Clergymen, and 
Couuiiv Solicitors. By‘^|ie Author of -tha 
Landlord and Tenant. Fouftfc Edition, 8 vo. * 
3s. 3d.sewed. 

105. LAWS respecting TRAVEL¬ 
LERS and TRAVELLING, comprising all 

the ('uses and Statutes relative t*> that sub¬ 
ject. Second Edition, 8vo 3* Gd. sewed. 

100. LAWS respechngHIGHWAYS 

and TURNPIKE ROADS: comprising- ths 
Common Law relating to Highways: with z 
full Abstract of the Statute Law relative t& 
Highways and Turnpike Roads, and an Ap¬ 
pendix of Forms and Precedents, 8Vo. Third 
Edition, 3s. 6 d. sewed. 

107. LA WS respecting COMMONS 

and COMMONERS. With an Appendix of the 
Modeand Exj^ r iJofFroceediugiuPariiatnanh 
for the Purpose of obtaining on Act forties an- 
closing of Commons and other Waste L^nds, 
rjBy the Author qf th^Laws of Landlord and 
Tenant. 8 vo. Second Edition,,3s> sewed 

The above four Publications, forming tk< 
second and last Volume <f the LAwSar-BCrriONS 
vitiy iie had, if taken together, domei up 9 JPrio 
12 i, infioards, or 14r, 6 d. bound , 


Law Honks published !»/ 


I 


108. LEACH’sTASKS in CROWN 
LAW. Fourth Edition, with great Additions, 
2 vols. royal 8vo ‘21 2s 

109, LEWIS on MARRIAGES, 

12mo. 4s. 6d. 

HO. llll.Y's MODERN EN¬ 
TRIES of SELECT PLEVDIVOS in the 
KING'S BENCH, C. P. and Exchequer 
Fifth Edition, 2 voK. royal 8vo. 11 4s, 

IJ1. LITTLETON’* TENURES in 

English, punted from the Second Edita n ' r 
the Commentaries of Sir Ed;v«nd CoK°, eaie- 
fully corrected in a Pocket Volume, 8s. oi 
fine paper, 14s. 

Considering thS unit ersal estimation in whiih 
Littleton's Work is laid, and flint i f general l >/ 
is the first Work put into the Student's /uiwr/v, 
and it is i ery singuhn that no coi>< 1 1 ^edition 
"Without the Commcntai //, has yet hem puhlt Jr d 
until tke piesenf. 

112. LUmiANN rilAK'M RS of 

LONDON, eoinpbfr, also Magna C h.nta and 
the Bill of Rights. 8vo 6s (hi • 


119. MOEGANN ESSAYS upon 

the TAW of EVIDENCE, NEW Till \I.S, 
SPECIW. VERDICTS. TRI\LS nt B\R, 
md KEPIEADKRS. 3 vols. royal 8vo Iks 

120. NEW LAW LIST; !>einj>’ a 

List of the Judges and Officers of the Com ts 
ot Cb.im civ, Kind’s Bench, Common Pleas, 
and Exchequer, with a List of C< itiliented 
Coiney.iiiCi rs, Special Pleadcis, and Atfoi- 
mes, and London Agents, Ur. Ke. By J- 
Hill, of the Stamp Office. 12mo. 6s. neatly 
hound. Published Annunlly. 

121. NEWMAM’s COMPLETE 

CONVEYANCER, or the Theory and Pine- 
tice of Conveyancing in all its Blanches The 
Piaetieal Pint consisting of Poet dents of 
eveiy Kind, that the Piactiseis oi the L i\v 
of eveiy Denomination can possibly have 
Occasion to consult m tin Course ot Biimimss 
Theontu.il P<’it consists ot tin Law of 


lie 


Com ry am in oi the laiioiis i\L thod> ot ac- 

'“V 7 


qniiing and conn y mg E v (afi s both ical and 
pr!soii.il. Tin« c hng» tolio vt Is. II 10s 

122. M< MO! L\ bnti FAPOSI- 


113. MADIJOCK’s PRINCIPLES r no\ of il.c I.VUN idufm to WILLS and 


and PRACTICE of the COPRT of CITW 
CERY ] compiising the Common Law Jum 
diction—Equity Jntisdu turn—Ntatuloiy Jn 
risdtetion—Specialty Jurisdiction, 2 voN. 
royal 8vo 21. 6s. 

114. MA1)1)0( K's 111K of F.OK1) 

SOMERS, including* Rrmni ks on the Public 
Affairs in which he in, engage^*, and the Bill 
of Rights-, with a Comuw/T Part L 4to 
II. 11s 6d « 

115. MANNING’S DIGESTED 
INDEX to the MSI PI?11 s REPORTS, with 
Notes and Rel’ereruf' The prtsuvt Volunn is 
founded upon an Abridgment of the Ripoits m j m>nl Nv 
Peake, Espinnsse, and Camplnl 1 , undertaken j J*2(>. 
on the plan of Corny li’s Digest. Roval 8vo. Bis 

116. MOJNTlil lOllliV COMMKH- 

1 'IAL and NOjrffllAI. CiiK EDLYIS 

4 consisting’of tldrvnost eppiowd I’m ms, spe 
cial and common, r.qinnil tin* daily 
Transaction of Bhsikss, by iW< r< hauls, 

Planters, Traders, Nof«nie«, Attoimes, (vi 
each set of Pr< cedents pveicded by a Sum¬ 
mary of the Law on the Subject, pai lieuinrlv 
Ott of Exchange, IiiMJiauce, Salvage, 

&.C. as settled and <h teiinnu d by the late 
Decisions: with an lutioduciion, containing 
the practical Notarial Forms in Mercantile 
Transactions; an Accurate 'Faldo of Nofannl 
Feetf; and Stamps, and an Appendix, com¬ 
prising the Acts of Pailiament, i dative to 
Shipping’ and Maritime Affairs, to the present 
Time. By JOSHUA MONTF.FIORE, At¬ 
torney and Notary Public of th e City of Lon¬ 
don. Second Edition, wdAfttasideiable Al¬ 
terations and Additions, Ito. II. 10s. 

118. JfcJODERN REPORTS, or 
Select Qpkfe adjudged tn F)^3. C. P. Chan¬ 
cery aMfExcbequer. With Additional Notes <j 
and R^fiprences to Modern Authorities. By 
Timmai l^acb, Es<(. Barrister at Law. 12 voks. 
royal 


j lESTnU.NIS, With an Abstiart of 36 Geo. 
III. i fin In ( to L( < u in * 8v»» 3> 

|->:|. OKYu.KS ..f the HIGH 
COI Ur of < H \\( EH\ , Hindi by Loid 
Ei .'vine and Sn H*m (Bant. With Tium i\ 
Chum ei \ Epitoim .1*.. 6d 

12 L POWELL’s ORIGIN U. 

PR E< ED ENTS m COM IX WING, 
Revised With \ot< > .tluV Riinaik.^ «\j>!a 
natoiy of the iV.itiie ay\1 Efin u \ ol the 
several Assmamus eon^ainld in the Colli e- 
tmn By C Buton, At the Inin i T< Uiplc, 
Esq. Sei-ond I'blilion, with Addition.', 3 vols 

N\o Hs 

PRACTICE relaluia to 
BVNKRUPTS EPITOMISED 8vo. 3, 6d 

. 127. PR iC’MCAL POINTS m 

( ON V E\ ANCl\G, diawn fiom flu daily 
Kxpeinnceot u v v « J \f< iimv n ih.Mticr, by 
a late emun nt Conn \ nur, to wln< h is added 
t T'ii;»ti,e on the dirii n nt Paits of ,i f) t rd. In, 
Rit .on. Esq. H\ o. bs. • 

ern-sroNs 'ikhatisk „„ 

CON V FO ANCING, being .i S( ru s of Piac- 
tieal Obsei\ations uiitlrn in a pbun btinilmr 
stybq vvbicb have foi »lu it object to assist ir. 
piepanng DinughU, and in judging of the 
Operation of Deeds, Uc.hr. with an Appen¬ 
dix ot Pieeedents 2 rols loyal 8vo 21 2s 

129. PRICE’S REPORTS \ n 
COURT of EXCHEQUER, 54 and 55 Geo. 
III. These Reports will he continT\d. Royal 

kw* 19 c V 



8vo. 12s. 

130.REDESDALE’s (Lord) TREA¬ 
TISE of Pleadings in Suits in theCouitof 
(Mianeery. Third Edition, royal 8vo. 

• 131/ REEVES’s l.AYV of SHIP- 
PING and NAVIGATION. Second Edition, 
with Additions. 8\o 12s. 

132. REPORTS of CASES in the 

K. B. and CHANCERY, during; the time 


Vv'. (Jl/iKKE and Sons. 


7 


Hardwick.* ]»rpin those ts, 
fiom u Mannsmipf novel before punted. Unli 
Notes b\ Win. R-downy, JEsq. Bril lister at 
l.aw Koval Hvo J<K. 6d 

m iUTXOA l,\TUODT T CTI()N 

to tin* SCIENCE of tl.e LAW- shewing the 
Advanlnevs of a Law Education, giomided on 
file Limning of Loid CokeN I'oinmrntain*s 
upon Littleton's Tenures; or, as they ore 
called in way of distinction, u The Institute,” 
with a view eitliei to tie Bar, tie- Senate, or 
flit-Duties of Magistracy Hvo P.s, 

j:U. RITSONV .IUUHMCTION 
of a COP It T LEFT, with Piecedents. Se- i 
coiid Edition, nnirh enlarged, Svo 5s. ' 

J55. Kl iSON’S omoiUf CON-! 

STVBLE, being an entin l\ new Compon- 

dmio of the Law that ancient Mi- 

, * ' 

nistiM loi the ( inisM\atioi 1 of the Peace; 
caietnlly coinpi! k .l fu-iii the best Authontiis, 
with.tn loti «>f 1 iic*t ion cmilamiiiQp the Oii^ni 
uud Antiquity til the Otliei- Second Kdilton, 
eoii. etnl inn) cnl.iii'ed Svo 3 n (>d. 

* 13»>. ROWEs (RESERVATIONS 

.01 thi HULKS o< DESCENT, :K 6d 

147. ROW In’s \ hi< I><*a tiou of 

PldckstoneN Cotiiineiil^i »es. S\ai. 6s 

IRS. in ELS, ORDERS and RR- 
somiows ,.f the co^rt of king’s 

BENCH*, v. >t:i NMies and Refeteuees explana- 
luivot the Pinvlee. By J. Bom m , Nvo, Ss. 

‘VAl SUKKUVs REPORTS in 

vile K R and ('ll \ACFKY, with Additional 
Non s K U 1) ly.tiis, Esq. 3 vttfs. nival 


•iv,,. Ji -J. 


»y>‘s, 


i UK sKI V' t N% AiyUlXvMKNT 
of Cl. L\M o I MM PRIP.S Tlnrd Edition, 
witli i <i.e*o!- ialilo A-M.‘ioiis, '1 vols io\al Hvo, 
Vi H»< * 

] M. SEEK T i \SES* ill Dir 

11!(,iI Oil R r of CIl N V’KKA In fan the 
CteoUM ..oaei- of ;% LV it Set 1 j () A 
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144. STANDING ORDERS (the 

new) of the HOT SE if C OMM0NS, 1815, 
relative to Privap Pills .util other Matters; 
with tin* Orders <‘f he House of Lords, and 
Tables of Toes to be taken b\ the Officers of 
both Houses of Parliament. To which arc add¬ 
ed the New Increased Costs in the Courts of 
Chancery, Kind’s Bench, and Examiner’s 
Cilice in Chancery. 8vo. 6s. 

* The I Jon se of Commons hating made 
tereral A 'an Standing Orders, referird thepi to 
a Committee, who haring arranged and in- 
corpora ted them togethei , it was ordered by the 
IhuKC they should he printed ; and as all per - 
wm? should he acquainted with these New Or- 
das to tin net their proceedings on application 
fai ]>n. a f e hills, if'was thought desirable to put 
them in a form for general use. 

IK).. STARK IE’s PRACTICAL 

TREATISE m, CRIMINAL and CROWN 
LAW, with a Collection of Precedents of 
lii.ln'lincnts, Special Picas, ^c 2 vols. 8 vo. 
11.4s 

140..STARKIJCs TREATISE on 

the LAW of SLANDER, I.ihel, Senndaluin 
Magnatmo, and False Rmnoum, including; the 
Rules w hich regulate intellectual communica¬ 
tions aflcctnio the Characters of Individuals, 
and the interests of the Public, with a dc- 
seilption of the Piactice and Pleading’s in 
j IVivmnI Actions, Infoi illations, Indictments, 
Attachments for Contempts, tee. connected 
| with the Subject, Hvo. 18s. 

itr. sO^ltes essay on 

AQUA': IC RIGHTS, ^itcnd-4 as an Illwsha- 
; turn ol the I aw iclating to Fishing, and to the 
; P.op 111 *tv of Giound oi Soil, produced by 
| Alluvion I IL-icliction in tlie Sea and 
I ltni'b Svo As fjd. 

! 14S. SWIMURNE’s TREATISE 

; ol 'LEST VAT ENTS and LAST WILLS, in 
! Se\ri) i\ut>; 1. What a 'Testament and Last 
; H ill i'. J. H hAt Person«||nay make aTesta- 
D"‘ '■ i ilmig w hat tilings may be dis- 
hv Will. 4. In what manner Testa-* 
i a.%t Wills aie to be made. 5. What 
iny be Executor, or is capable of at 


3 vols. 8vo. 11. I4s. 


ioN ito. :m ius 

STATl’TFS at LARt.'E, m -4 o,!, Svo ’ill 

ST ATI r ES it LARGE i'i wt the Pumn 

with li< I; > ? id, 11st t<> 5 I G* o HI. .» vols. Ho. 

STAli TES it L VlvGE from the Pnimi 
vvitli Iieland, ll^t to i>4 Geo. HI. m l- 
vols. Hvo. 

These editions me continued ammallv, 
and any volume or *. ssion ma\ ><4 be Imd 
scparaL ly. 

* Cent Linen leaving Order? with Mt^rs 
Clarke for the a ho'c statutes* will hate then 
reguhuly avAmued as soon as published. 




Ronch. A new Edition, with Notes and 
Marginal Rchreuees. I?y Thomas Leach, 
Es<|. 2 vi.Ki royal Hvo. 11.6s. 

150. SI 10VVER’s CASES in PAR¬ 
LIAMENT, ypftii' Petitions and Writs of 
Eivoi Folio, 10s. Od. 

15L MMPSOiN’s REFLECTIONS 

A-ipiisib I’m liH-tSTrifV of the LAW., Fifth 
Edition, hv M. Dawes, Esq. Svo. 2s, 64. 

152. SELLIVAN’* LECTURES on 

tty Feudal Law and the Laws of England. 
Third Edition, 4to. 15s. 




153. A SUMMARY TRFATIKi: 
of PLEADING, Ti/ o, Plt-nding' in gcneial, 
and bringing the Defendant into (Joint— 
Of the Decimation—Of Plea*—Of Replica- 
Uom—O f'It?joindris—Of Profert. 8vo. 5s. 


If'7. ^rPVi.KMFNT to VJjVKRV 

ABRIDGMENT, rant Milling the modern 
Determine ion* in tlir Courts of Law am# 
Equity. t> vols. a oval 8vo, complete, 51.5s, 
108. WAITHi .W s ESSAY on the 


154. I Alt i OH *■ LLLMLN fs of Poor Laws, 8vo. fw. 


the Civil Law. Third Edition, 4to. 1L Is. 

151. THEORY of‘PRKSI MPTJVE 

PROOF, or An Enquiry into Circumstantial 
Evidence, Sen. 5s. 

155. HDD’s LAW of COSTS in 
CIVIL ACTIONS. 8vo. 2s <?d 

153. TOMLINS’b CASES explana¬ 
tory of the Rules of Evidence before Com¬ 
mittees of Election of the House of Commons. 
3vo. 5s. * • 

150. TOMLINS’s LAW of WII LS 
and LAW of DESCENT and DISTRIBU¬ 
TION, in case no WILL is made, and the 
Oflic# and Duty of Executors and Adminis- 
tratms, with Forms of Wills. 8vo. 3s. 6d. 

157. TOOiNK’s MAGISTRATE’S 
MANUAL, or a SUMMARY of thcJOT-TIES 
and OFFICE of a JUSTICE of PEACE. 

Sro. 12s. 

158. TOONE’s GUIDE tothe DUTY 

of OVERSEERS of the POOR, 8vo 5s. 6d. 

159. TREATISE on the STUDY 

of the LAW, containing- Directions to Stu¬ 
dents, written by Lords Mansfield, Ashbuiton 
and Thurlow. 8vo. 3s. 6d. 

1(H). TURNER’S EL’ITOME of 
the PRACTICE of the EQUITY SIDE of the 
EXCHEQUER. Svn^S. 

101. TURNER and VENABLE’S 
PRESENT PRACTICE and COSTS in the 
HIGH COURT of CHANCERY, vtih Prac¬ 
tical Directions and Reniaiks for the Gui- 
daiier of the Solicitor in the conducting- of a 
Cause from the Ooininenccnu nt to its ('lose. 


And also in conducting other Proceedings, j {}, f . \ ^npariiui to lipc pieseut time; (publisher 
in Matters under #e Jurisdiction of the Court, *j» Y -H,, jnivnvsmn of the Court) 4 vols. io y ii 
or of the Lord* Chancellor; in which the 8vo. ‘Ji -is. f 


109. WATKINS’s TREATISE of 

COPYHOLDS, considerably enlarged from 
the Author’s Papers, and Anther augmented 
with Supplementary Notes, compiising tbs 
Substance of all the'most recently adjudged 
Cases on the Subject down to the present time, 
by Robert Stndly Vidal, Esq. 2 vols. 8vo. 

170. Willi AKER’s i> lartical 
Treatise of the LAW of LIEN, and STOP¬ 
PAGE in TRANSITU 8vo. 9s. 

172. Wll.l I .VMS’s VVMOl.E f,AW 
ielating 1 to the DUTY and OFFICE of a 
JUSTICE of PEACE, composing also the 
Authority <^T Pa mb Office,s. ’Hiini Edition, 
with ve»v cop'idcoable improvements Bj< 
TI N. Tomlins, 4 large voK. 8i » 31. 12 s. 

173. WILLIAMS’s (OIMI’EXDU 

OUS DIGEST of the STATUTE LAW . 

/ 

comprising the substance and effect of the 
most material clauses in all the public Acts 
of Parliament in force* within Gieat Unfair, 
from Magm* chaitn, to 49 Geo III. 2 voL 

8 vo. II ID Od. 

*4 * This Wcr?/*ciH pi oi e to be of pivot prac. 
tied utility, as a book of re thence and 
dtafe information, rot only to the magistrate.; 
and gent lenten of the law, but to < > cry onetoha 
may be- in any uosc o ffededJiy, oi hat c occusioK 
(o refer to any of the nwjfrous provisions con¬ 
tained in the different y/uhi Acts now in force, 
to which it iviWoe fan*id to be an accurate and 
copious f» cneral in do >-. 

17 L ..WOOD'S ('oiler! um of up- 
waidsof €390 DECREES by the Court of 
EXCHEQUER, in TITHE CAUSES, from 
the l sutjMfi.m to live piesent time; (published 
by tin iwiviivsnui of the Comt) 4 vols. io>n! 


Practice of the Court, (and partienlaily he foie 
the Master) is fully explained/ mi a manner 
entirely new; with a valuable Collection nt 
modern Precedents, in neceisaiy Use during 
the Pi og ress of a Cause. Fourth Edition, 
ttonsuleiably enlaigctl and improved, im hid¬ 
ing- the New Oldens relative to Fees incorpo¬ 
rated in the wotk, by ROBERT VENABLES, 


Esq. in 2 vols. 8vo. II. 5s. 


• ;?5f WOODDKSON’s ELEMENTS 

of .Im*isnriidem <, 4fo Us. 

V 17(i.‘ \Y \ \\T.’> EUNOMUS. « 

ues on the law and Constitution of 
England, with an Essay or Dialogue New 
Edition, being the third. 2 vols. 8vo. 18 k. 

* 4 * This elegant and learned Work is njnt- 
Un in recommended iov of a hbaal and cvlatged 


162. TIJKNEK’s EPITOME of Op "f 

PRACTICE of the COURT of CHAIN- fjf % exactor andaulhmtf pike *, c- 
* , . , , o o ^ i r( A Ton- yy; ilt j v. <7v also more professedly on 

DV * 1 ... nnni IViiif "Tc fwl ' ' ’ 7 


the PRACTICE of the COURT of CHAN¬ 
CERY, with the new Fees. 8\o 3s (>d. 

1G3. VATTEL’s LAW of NA¬ 
TIONS, or Principles of the LAW of NA¬ 
TURE; upplied to the Cjjgduet and Aflaiis 


the origin and progress of the next important 
subjects and branches of faw, anchUierr connec¬ 
tion with the History and Covstitvt\a of f'.rtg- 
land , and xcill f tcili*ate almost innnoi eatdc 


of Nations and Hovwfjns. l%urth Edition, dificultm, particularly in explaining and sim- 


toyal 8vo. 18s. 


plifymg matters qf practice , and oi/ujr technical 


1G4. VESEY’sCgse oFTtu*lluson,5^ parts of the) -ofewioft. 

165. VINER’s and Corn- * 177.VORKE’sCONSIDERATfONS 

plite ABRIDGME NI^ LAU' ami EQUITY, on the LAW of FORFEITURE for HIGH 
New Edition. 24MwpS»yaI 8vo. TREASON, with nn Appendix concerning; 

1(H). ABRIDGMENT, Estates Tail ia Scotland. Fourth Edition. 

manv odd VnlniifS tA coinolete Sets. 







